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PART I - FINANCIAL INFORMATION

ITEM 1. FINANCIAL STATEMENTS

OSHKOSH CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF INCOME

(Dollars in millions, except per share amounts; unaudited)
 

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Net sales  $ 2,413.1   $ 2,066.0   $ 4,681.2   $ 4,011.7  
Cost of sales   1,988.6    1,819.0    3,922.9    3,560.9  

Gross income   424.5    247.0    758.3    450.8  
             

Opera�ng expenses:             
Selling, general and administra�ve   185.4    167.9    384.5    337.1  
Amor�za�on of purchased intangibles   4.2    2.8    8.1    5.6  

Total opera�ng expenses   189.6    170.7    392.6    342.7  
Opera�ng income   234.9    76.3    365.7    108.1  
             
Other income (expense):             

Interest expense   (13.3 )   (13.2 )   (26.7 )   (25.8 )
Interest income   5.2    1.3    11.4    2.3  
Miscellaneous, net   4.8    (15.1 )   10.6    (14.0 )

Income before income taxes and losses of unconsolidated affiliates   231.6    49.3    361.0    70.6  
Provision for income taxes   56.3    15.4    90.5    36.2  
Income before losses of unconsolidated affiliates   175.3    33.9    270.5    34.4  
Losses of unconsolidated affiliates   (0.3 )   (1.8 )   (7.0 )   (2.5 )
Net income  $ 175.0   $ 32.1   $ 263.5   $ 31.9  

             
Earnings per share:             

Basic  $ 2.68   $ 0.49   $ 4.03   $ 0.48  
Diluted   2.67    0.49    4.01    0.48  
             

Cash dividends declared per share on Common Stock  $ 0.41   $ 0.37   $ 0.82   $ 0.74  
 

The accompanying notes are an integral part of these financial statements
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OSHKOSH CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME

(Dollars in millions; unaudited)
 

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Net income  $ 175.0   $ 32.1   $ 263.5   $ 31.9  
Other comprehensive income (loss), net of tax:             

Employee pension and postre�rement benefits   (0.4 )   0.4    (0.8 )   0.8  
Currency transla�on adjustments   3.5    (33.9 )   14.9    (40.4 )
Change in fair value of deriva�ve instruments   (3.0 )   4.4    (5.0 )   5.2  

Total other comprehensive income (loss), net of tax   0.1    (29.1 )   9.1    (34.4 )
Comprehensive income (loss)  $ 175.1   $ 3.0   $ 272.6   $ (2.5 )

 
The accompanying notes are an integral part of these financial statements
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OSHKOSH CORPORATION
CONDENSED CONSOLIDATED BALANCE SHEETS

(Dollars in millions, except share and per share amounts; unaudited)
 

  
June 30,

2023   
December 31,

2022  
Assets       
Current assets:       

Cash and cash equivalents  $ 355.5   $ 805.9  
Receivables, net   1,367.2    1,162.0  
Unbilled receivables, net   673.5    586.3  
Inventories   1,900.2    1,865.6  
Income taxes receivable   15.7    21.6  
Other current assets   74.7    90.7  

Total current assets   4,386.8    4,532.1  
Property, plant and equipment, net   890.5    826.2  
Goodwill   1,151.9    1,042.0  
Purchased intangible assets, net   533.4    457.0  
Deferred income taxes   198.3    134.8  
Deferred contract costs   550.9    415.8  
Other long-term assets   332.5    321.1  
Total assets  $ 8,044.3   $ 7,729.0  

       
Liabili�es and Shareholders’ Equity       
Current liabili�es:       

Revolving credit facili�es  $ —   $ 9.7  
Accounts payable   1,067.6    1,129.0  
Customer advances   628.7    696.7  
Payroll-related obliga�ons   165.0    119.5  
Income taxes payable   149.1    100.3  
Other current liabili�es   407.6    373.4  

Total current liabili�es   2,418.0    2,428.6  
Long-term debt, less current maturi�es   597.3    595.0  
Long-term customer advances   1,101.8    1,020.5  
Deferred income taxes   18.3    —  
Other long-term liabili�es   512.1    499.2  
Commitments and con�ngencies       
Shareholders’ equity:       

Preferred Stock ($0.01 par value; 2,000,000 shares authorized;
none issued and outstanding)   —    —  
Common Stock ($0.01 par value; 300,000,000 shares authorized; 75,101,465 shares issued)   0.7    0.7  
Addi�onal paid-in capital   816.1    806.0  
Retained earnings   3,524.9    3,315.0  
Accumulated other comprehensive loss   (83.2 )   (92.3 )
Common Stock in treasury, at cost (9,803,380 and 9,629,317 shares, respec�vely)   (861.7 )   (843.7 )

Total shareholders’ equity   3,396.8    3,185.7  
Total liabili�es and shareholders’ equity  $ 8,044.3   $ 7,729.0  

 
The accompanying notes are an integral part of these financial statements
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OSHKOSH CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF SHAREHOLDERS’ EQUITY

(Dollars in millions, except per share amounts; unaudited)
 

  Three Months Ended June 30, 2023  

  
Common

Stock   

Addi�onal
Paid-In
Capital   

Retained
Earnings   

Accumulated
Other

Comprehensive
Income (Loss)   

Common
Stock in
Treasury
at Cost   Total  

Balance at March 31, 2023  $ 0.7   $ 808.0   $ 3,376.7   $ (83.3 )  $ (854.9 )  $ 3,247.2  
Net income   —    —    175.0    —    —    175.0  
Employee pension and postre�rement benefits, net 
of tax of $0.1   —    —    —    (0.4 )   —    (0.4 )
Currency transla�on adjustments   —    —    —    3.5    —    3.5  
Deriva�ve instruments, net of tax   —    —    —    (3.0 )   —    (3.0 )
Cash dividends ($0.41 per share)   —    —    (26.8 )   —    —    (26.8 )
Repurchases of Common Stock   —    —    —    —    (7.4 )   (7.4 )
Exercise of stock op�ons   —    —    —    —    0.3    0.3  
Stock-based compensa�on expense   —    8.8    —    —    —    8.8  
Payment of stock-based restricted and performance 
shares   —    (0.9 )   —    —    0.9    —  
Shares tendered for taxes on stock-based 
compensa�on   —    —    —    —    (0.4 )   (0.4 )
Other   —    0.2    —    —    (0.2 )   —  
Balance at June 30, 2023  $ 0.7   $ 816.1   $ 3,524.9   $ (83.2 )  $ (861.7 )  $ 3,396.8  

 
  Three Months Ended June 30, 2022  

  
Common

Stock   

Addi�onal
Paid-In
Capital   

Retained
Earnings   

Accumulated
Other

Comprehensive
Income (Loss)   

Common
Stock in
Treasury
at Cost   Total  

Balance at March 31, 2022  $ 0.7   $ 798.2   $ 3,213.8   $ (133.9 )  $ (781.0 )  $ 3,097.8  
Net income   —    —    32.1    —    —    32.1  
Employee pension and postre�rement benefits, net 
of tax of $0.1   —    —    —    0.4    —    0.4  
Currency transla�on adjustments   —    —    —    (33.9 )   —    (33.9 )
Deriva�ve instruments, net of tax   —    —    —    4.4    —    4.4  
Cash dividends ($0.37 per share)   —    —    (24.4 )   —    —    (24.4 )
Repurchases of Common Stock   —    —    —    —    (70.0 )   (70.0 )
Exercise of stock op�ons   —    —    —    —    0.4    0.4  
Stock-based compensa�on expense   —    6.7    —    —    —    6.7  
Payment of stock-based restricted and performance 
shares   —    (2.3 )   —    —    2.3    —  
Shares tendered for taxes on stock-based 
compensa�on   —    —    —    —    (1.3 )   (1.3 )
Other   —    (0.1 )   (0.1 )   —    —    (0.2 )
Balance at June 30, 2022  $ 0.7   $ 802.5   $ 3,221.4   $ (163.0 )  $ (849.6 )  $ 3,012.0  

 
The accompanying notes are an integral part of these financial statements
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OSHKOSH CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF SHAREHOLDERS’ EQUITY

(Dollars in millions, except per share amounts; unaudited)
 

  Six Months Ended June 30, 2023  

  
Common

Stock   

Addi�onal
Paid-In
Capital   

Retained
Earnings   

Accumulated
Other

Comprehensive
Income (Loss)   

Common
Stock in
Treasury
at Cost   Total  

Balance at December 31, 2022  $ 0.7   $ 806.0   $ 3,315.0   $ (92.3 )  $ (843.7 )  $ 3,185.7  
Net income   —    —    263.5    —    —    263.5  
Employee pension and postre�rement benefits, net 
of tax of $0.2   —    —    —    (0.8 )   —    (0.8 )
Currency transla�on adjustments   —    —    —    14.9    —    14.9  
Deriva�ve instruments, net of tax   —    —    —    (5.0 )   —    (5.0 )
Cash dividends ($0.82 per share)   —    —    (53.6 )   —    —    (53.6 )
Repurchases of Common Stock   —    —    —    —    (22.6 )   (22.6 )
Exercise of stock op�ons   —    0.5    —    —    2.3    2.8  
Stock-based compensa�on expense   —    15.6    —    —    —    15.6  
Payment of stock-based restricted and performance 
shares   —    (5.6 )   —    —    5.6    —  
Shares tendered for taxes on stock-based 
compensa�on   —    —    —    —    (3.8 )   (3.8 )
Other   —    (0.4 )   —    —    0.5    0.1  
Balance at June 30, 2023  $ 0.7   $ 816.1   $ 3,524.9   $ (83.2 )  $ (861.7 )  $ 3,396.8  
 

  Six Months Ended June 30, 2022  

  
Common

Stock   

Addi�onal
Paid-In
Capital   

Retained
Earnings   

Accumulated
Other

Comprehensive
Income (Loss)   

Common
Stock in
Treasury
at Cost   Total  

Balance at December 31, 2021  $ 0.7   $ 792.4   $ 3,238.5   $ (128.6 )  $ (698.7 )  $ 3,204.3  
Net income   —    —    31.9    —    —    31.9  
Employee pension and postre�rement benefits, net 
of tax of $0.2   —    —    —    0.8    —    0.8  
Currency transla�on adjustments   —    —    —    (40.4 )   —    (40.4 )
Deriva�ve instruments, net of tax   —    —    —    5.2    —    5.2  
Cash dividends ($0.74 per share)   —    —    (48.9 )   —    —    (48.9 )
Repurchases of Common Stock   —    —    —    —    (155.0 )   (155.0 )
Exercise of stock op�ons   —    (0.2 )   —    —    2.5    2.3  
Stock-based compensa�on expense   —    13.5    —    —    —    13.5  
Payment of stock-based restricted and performance 
shares   —    (2.8 )   —    —    2.8    —  
Shares tendered for taxes on stock-based 
compensa�on   —    —    —    —    (1.7 )   (1.7 )
Other   —    (0.4 )   (0.1 )   —    0.5    —  
Balance at June 30, 2022  $ 0.7   $ 802.5   $ 3,221.4   $ (163.0 )  $ (849.6 )  $ 3,012.0  

 
The accompanying notes are an integral part of these financial statements

7



Table of Contents
 

OSHKOSH CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(Dollars in millions; unaudited)
 

  
Six Months Ended

June 30,  
  2023   2022  

Opera�ng ac�vi�es:       
Net income  $ 263.5   $ 31.9  
Deprecia�on and amor�za�on   64.3    53.3  
Stock-based incen�ve compensa�on   15.6    13.5  
Loss on sale of business, net of tax   11.0    —  
Deferred income taxes   (75.6 )   8.4  
(Gain) loss on sale of assets   0.1    (1.7 )
Unrealized (gain) loss on investments   (1.1 )   11.2  
Foreign currency transac�on (gains) losses   (3.3 )   2.4  
Other non-cash adjustments   7.0    2.6  
Changes in opera�ng assets and liabili�es   (328.1 )   (144.5 )

Net cash used in opera�ng ac�vi�es   (46.6 )   (22.9 )
       

Inves�ng ac�vi�es:       
Addi�ons to property, plant and equipment   (129.8 )   (110.3 )
Acquisi�on of business, net of cash acquired   (187.9 )   (19.5 )
Proceeds from sale of business, net of cash sold   22.5    —  
Other inves�ng ac�vi�es   (0.2 )   (9.4 )

Net cash used in inves�ng ac�vi�es   (295.4 )   (139.2 )
       

Financing ac�vi�es:       
Proceeds from debt (original maturi�es greater than three months)   —    10.4  
Repayments of debt (original maturi�es greater than three months)   (25.2 )   (225.0 )
Repurchases of Common Stock   (22.6 )   (155.0 )
Dividends paid   (53.6 )   (48.9 )
Other financing ac�vi�es   (7.7 )   (6.9 )

Net cash used in financing ac�vi�es   (109.1 )   (425.4 )
Effect of exchange rate changes on cash and cash equivalents   0.7    (10.8 )
Decrease in cash and cash equivalents   (450.4 )   (598.3 )
Cash and cash equivalents at beginning of period   805.9    995.7  
Cash and cash equivalents at end of period  $ 355.5   $ 397.4  

       
Supplemental disclosures:       

Cash paid for interest  $ 22.3   $ 23.2  
Cash paid for income taxes   108.0    205.7  
Cash received from income tax refunds   1.5    0.9  
Cash paid for opera�ng lease liabili�es   27.2    24.3  
Opera�ng right-of-use assets obtained   17.2    3.3  
Noncash addi�ons to property, plant and equipment   53.2    20.4  

 
The accompanying notes are an integral part of these financial statements
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OSHKOSH CORPORATION
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

(Unaudited)

1. Basis of Presenta�on

In the opinion of management, the accompanying unaudited Condensed Consolidated Financial Statements contain all adjustments (which include 
normal recurring adjustments, unless otherwise noted) necessary to present fairly the financial posi�on, results of opera�ons and cash flows for the 
periods presented. Certain informa�on and footnote disclosures normally included in financial statements prepared in accordance with generally 
accepted accoun�ng principles in the United States (U.S. GAAP) have been condensed or omi�ed pursuant to the rules and regula�ons of the U.S. 
Securi�es and Exchange Commission. These Condensed Consolidated Financial Statements should be read in conjunc�on with the audited financial 
statements and notes thereto included in the Annual Report on Form 10-K of Oshkosh Corpora�on for the year ended December 31, 2022. The interim 
results are not necessarily indica�ve of results for any other interim period or for fiscal 2023. Certain reclassifica�ons have been made to the prior 
period financial statements to conform to the presenta�on as of and for the three and six months ended June 30, 2023.

Effec�ve January 31, 2023, the Company formed the Voca�onal segment by combining the historical Fire & Emergency and Commercial segment 
businesses. All informa�on has been restated to conform to the new repor�ng segments.

On March 1, 2023, the Company completed the sale of its rear discharge concrete mixer business for $32.9 million. As the sale price was below the 
carrying value of the business, a pre-tax loss of $13.3 million was recognized during the first quarter of fiscal 2023, which is included in selling, general 
and administra�ve expense in the Company’s Condensed Consolidated Statements of Income. The rear discharge concrete mixer business, which was 
included in the Voca�onal segment, had sales of $54.2 million and $91.2 million for the three and six months ended June 30, 2022, respec�vely.

On January 31, 2023, the Company acquired Hinowa S.p.A. (Hinowa), an Italian manufacture of compact crawler booms and tracked equipment, 
for €171.8 million ($186.8 million), net of cash acquired. Hinowa is part of the Access segment. The purchase price included $187.9 million in cash less a 
receivable of $1.1 million for certain post-closing working capital adjustments.

The opera�ng results of Hinowa have been included in the Company’s Condensed Consolidated Statements of Income from the date of 
acquisi�on. Hinowa had sales of $23.2 million for the three months ended June 30, 2023 and $37.8 million from the acquisi�on date to June 30, 2023. 
Pro-forma results of opera�ons have not been presented as the effect of the acquisi�on is not material to any periods presented.

The following table summarizes the fair values of the assets acquired and liabili�es assumed as of the date of acquisi�on (in millions):

Assets Acquired:    
Current assets, excluding cash of $13.7 million  $ 54.7  
Property, plant and equipment   15.5  
Goodwill   106.4  
Purchased intangible assets   84.7  
Other long-term assets   4.8  

Total assets   266.1  
    
Liabili�es Assumed:    
Current liabili�es   48.3  
Deferred income taxes   25.8  
Long-term liabili�es   5.2  

Total liabili�es   79.3  
    

Net assets acquired  $ 186.8  
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The valua�on of intangible assets consists of $58.3 million of assets subject to amor�za�on with an es�mated eight-year average life and $26.4 
million of assets with an indefinite life. The purchase price, net of cash acquired, was allocated based on the es�mated fair value of the assets acquired 
and liabili�es assumed at the date of acquisi�on with the excess purchase price of $106.4 million recorded as goodwill, represen�ng expected 
synergies, all of which was allocated to the Access segment. None of the goodwill is deduc�ble for income tax purposes. The Company expensed $0.6 
million of transac�on costs related to the acquisi�on during the six months ended June 30, 2023.

2. Revenue Recogni�on

In certain circumstances, the Company u�lizes the cost-to-cost method of percentage-of-comple�on to recognize revenue on its performance 
obliga�ons that are sa�sfied over �me because it best depicts the transfer of control to the customer. Under the cost-to-cost method of percentage-of-
comple�on, the Company measures progress based on the ra�o of costs incurred to date to total es�mated costs for the performance obliga�on. The 
Company recognizes changes in es�mated sales or costs and the resul�ng profit or loss on a cumula�ve basis. Contract adjustments represent the 
cumula�ve effect of the changes on prior periods. If a loss is expected on a performance obliga�on, the complete es�mated loss is recorded in the 
period in which the loss is iden�fied.

There is significant judgment involved in es�ma�ng sales and costs, most notably within the Defense segment. Each contract is evaluated at 
contract incep�on to iden�fy risks and es�mate revenue and costs. In performing this evalua�on, the Company considers risks of contract performance 
such as technical requirements, schedule, dura�on and key contract dependencies. These considera�ons are then factored into the Company’s 
es�mated revenue and costs. Preliminary contract es�mates are subject to change throughout the dura�on of the contract as addi�onal informa�on 
becomes available that impacts risks and es�mated revenue and costs. In addi�on, as contract modifica�ons (e.g., new orders) are received, the 
addi�onal units are factored into the overall contract es�mate of costs and transac�on price. 

Contract adjustments impacted the Company’s results as follows (in millions, except per share amounts):

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Net sales  $ 0.1   $ (18.2 )  $ (8.4 )  $ (23.6 )
Opera�ng income   (11.3 )   (23.6 )   (25.8 )   (31.7 )
Net income   (8.6 )   (18.1 )   (19.8 )   (24.3 )
Diluted earnings per share  $ (0.13 )  $ (0.27 )  $ (0.30 )  $ (0.37 )

The Defense segment incurs pre-produc�on engineering, factory setup and other contract fulfillment costs related to products produced for its 
customers under long-term contracts. An asset is recognized for costs incurred to fulfill an exis�ng contract or highly-probable an�cipated contract if 
such costs generate or enhance resources that will be used in sa�sfying performance obliga�ons in the future and the costs are expected to be 
recovered. Costs related to customer-owned tooling that will be used in produc�on and for which the customer has provided a non-cancelable right to 
use the tooling to perform during the contract term are also recognized as an asset. Under the Next Genera�on Delivery Vehicles (NGDV) contract with 
the United States Postal Service (USPS), the Company has determined that it does not transfer control of any goods or services to the USPS un�l the 
construc�on of the produc�on vehicles. Deferred contract costs will be amor�zed over the an�cipated produc�on volume of the NGDV contract. The 
Company periodically assesses its contract fulfillment and customer-owned tooling for impairment. The Company did not record any impairment losses 
on contract fulfillment or customer-owned tooling costs in the six months ended June 30, 2023 or 2022.
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Deferred contract costs, the majority of which are related to the NGDV contract, consisted of the following (in millions):

  June 30,   December 31,  
  2023   2022  

Costs for an�cipated contracts  $ 6.1   $ 6.8  
Engineering costs   334.3    256.1  
Factory setup costs   27.6    16.4  
Customer-owned tooling   182.9    136.5  
Deferred contract costs  $ 550.9   $ 415.8  

Disaggrega�on of Revenue

Consolidated net sales disaggregated by segment and �ming of revenue recogni�on are as follows (in millions):

  Three Months Ended June 30, 2023  

  Access   Defense   Voca�onal   

Corporate and
Intersegment
Elimina�ons   Total  

Point in �me  $ 1,315.3   $ 2.7   $ 481.7   $ (0.8 )  $ 1,798.9  
Over �me   13.0    495.4    105.8    —    614.2  
  $ 1,328.3   $ 498.1   $ 587.5   $ (0.8 )  $ 2,413.1  
 

  Three Months Ended June 30, 2022  

  Access   Defense   Voca�onal   

Corporate and
Intersegment
Elimina�ons   Total  

Point in �me  $ 965.4   $ 2.2   $ 439.1   $ (2.2 )  $ 1,404.5  
Over �me   11.7    537.1    112.7    —    661.5  
  $ 977.1   $ 539.3   $ 551.8   $ (2.2 )  $ 2,066.0  

 
  Six Months Ended June 30, 2023  

  Access   Defense   Voca�onal   

Corporate and
Intersegment
Elimina�ons   Total  

Point in �me  $ 2,495.8   $ 6.2   $ 928.9   $ (1.7 )  $ 3,429.2  
Over �me   25.7    1,005.0    221.3    —    1,252.0  
  $ 2,521.5   $ 1,011.2   $ 1,150.2   $ (1.7 )  $ 4,681.2  

 
  Six Months Ended June 30, 2022  

  Access   Defense   Voca�onal   

Corporate and
Intersegment
Elimina�ons   Total  

Point in �me  $ 1,835.3   $ 4.3   $ 876.0   $ (4.5 )  $ 2,711.1  
Over �me   24.9    1,070.6    205.1    —    1,300.6  
  $ 1,860.2   $ 1,074.9   $ 1,081.1   $ (4.5 )  $ 4,011.7  

See Note 18 of the Notes to Condensed Consolidated Financial Statements for further disaggregated sales informa�on.
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Contract Assets and Contract Liabili�es

In instances where the Company recognizes revenue prior to having an uncondi�onal right to payment, the Company records a contract asset. The 
Company reduces contract assets when the Company has an uncondi�onal right to payment. The Company periodically assesses its contract assets for 
impairment. Contract assets and liabili�es are determined on a net basis for each contract. The Company did not record any impairment losses on 
contract assets during the six months ended June 30, 2023 or 2022.

The Company is generally en�tled to bill its customers upon sa�sfac�on of its performance obliga�ons, except for its long-term contracts in the 
Defense segment which typically allow for billing upon acceptance of the finished goods, payments received from customers in advance of performance 
and extended warran�es that are billed in advance of the warranty coverage period. Customer payment is usually received shortly a�er billing and 
payment terms generally do not exceed one year. See Note 7 of the Notes to Condensed Consolidated Financial Statements for addi�onal informa�on 
on the Company’s receivables balances.

With the excep�on of Pierce Manufacturing Inc. (Pierce) in the Voca�onal segment, the Company’s contracts typically do not contain a significant 
financing component. Pierce customers earn interest on customer advances at a rate determined in a separate financing transac�on between Pierce 
and the customer at contract incep�on. Interest charges for amounts due on customer advances recorded in “Interest expense” in the Condensed 
Consolidated Statements of Income were $6.0 million for the three months ended June 30, 2023 and 2022 and were $12.3 million and $11.0 million for 
the six months ended June 30, 2023 and 2022, respec�vely.

The �ming of billing does not always match the �ming of revenue recogni�on. In instances where a customer pays considera�on in advance or 
when the Company is en�tled to bill a customer in advance of recognizing the related revenue, the Company records a contract liability. The Company 
reduces contract liabili�es when the Company transfers control of the promised goods and services. Contract liabili�es consisted of the following (in 
millions):

  June 30,   December 31,  
  2023   2022  

Customer advances  $ 628.7   $ 696.7  
Other current liabili�es   89.6    77.4  
Long-term customer advances   1,101.8    1,020.5  
Other long-term liabili�es   67.3    66.8  
Total contract liabili�es  $ 1,887.4   $ 1,861.4  
 

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Beginning liabili�es recognized in revenue  $ 158.4   $ 196.5   $ 347.6   $ 314.8  
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The Company offers a variety of service-type warran�es, including op�onally priced extended warranty programs. Outstanding balances related to 
service-type warran�es are included within contract liabili�es. Revenue related to service-type warran�es is deferred un�l a�er the expira�on of the 
standard warranty period. The revenue is then recognized in income over the term of the extended warranty period in propor�on to the costs that are 
expected to be incurred. Changes in the Company’s service-type warran�es were as follows (in millions):

  
Six Months Ended

June 30,  
  2023   2022  

Balance at beginning of period  $ 76.1   $ 66.9  
Deferred revenue for new service warran�es   18.2    14.8  
Amor�za�on of deferred revenue   (13.0 )   (10.6 )
Foreign currency transla�on   0.1    (0.5 )

Balance at end of period  $ 81.4   $ 70.6  

Classifica�on of service-type warran�es in the Condensed Consolidated Balance Sheets consisted of the following (in millions):

  June 30,   December 31,  
  2023   2022  

Other current liabili�es  $ 27.6   $ 26.8  
Other long-term liabili�es   53.8    49.3  
  $ 81.4   $ 76.1  

Remaining Performance Obliga�ons

As of June 30, 2023, the Company had unsa�sfied performance obliga�ons for contracts with an original dura�on greater than one year totaling 
$9.92 billion, of which $1.39 billion is expected to be sa�sfied and recognized in revenue in the remaining six months of fiscal 2023, $2.74 billion is 
expected to be sa�sfied and recognized in revenue in fiscal 2024 and $5.79 billion is expected to be sa�sfied and recognized in revenue a�er fiscal 
2024.

3. Stock-Based Compensa�on

In February 2017, the Company’s shareholders approved the 2017 Incen�ve Stock and Awards Plan (the “2017 Stock Plan”). The 2017 Stock Plan 
replaced the 2009 Incen�ve Stock and Awards Plan (as amended, the “2009 Stock Plan”). While no new awards will be granted under the 2009 Stock 
Plan, awards previously made under that plan that were outstanding as of the approval date of the 2017 Stock Plan will remain outstanding and 
con�nue to be governed by the provisions of that plan. At June 30, 2023, the Company had reserved 2,814,334 shares of Common Stock available for 
issuance to provide for the exercise of outstanding stock op�ons and the issuance of Common Stock under incen�ve compensa�on awards, including 
awards issued prior to the effec�ve date of the 2017 Stock Plan.

The Company recognizes stock-based compensa�on expense over the requisite service period for ves�ng of an award, or to an employee’s eligible 
re�rement date, if earlier and applicable. Total stock-based compensa�on expense, including cash-based liability awards, was $9.0 million ($7.6 million 
net of tax) and $6.2 million ($5.1 million net of tax) for the three months ended June 30, 2023 and 2022, respec�vely. Total stock-based compensa�on 
expense, including cash-based liability awards, was $15.8 million ($13.4 million net of tax) and $12.7 million ($10.6 million net of tax) for the six months 
ended June 30, 2023 and 2022, respec�vely.
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4. Employee Benefit Plans

Components of net periodic pension benefit cost were as follows (in millions):

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Components of net periodic benefit cost             
Service cost  $ 1.6   $ 2.6   $ 3.3   $ 5.2  
Interest cost   4.2    4.2    8.3    8.5  
Expected return on plan assets   (4.9 )   (5.1 )   (9.7 )   (10.3 )
Amor�za�on of prior service cost (benefit)   0.5    0.6    1.0    1.1  
Amor�za�on of net actuarial loss (gain)   (0.6 )   0.2    (1.2 )   0.4  
Expenses paid   0.3    0.8    0.5    1.6  
Net periodic benefit cost  $ 1.1   $ 3.3   $ 2.2   $ 6.5  

Components of net periodic other post-employment benefit cost were as follows (in millions):

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Components of net periodic benefit cost             
Service cost  $ 0.4   $ 0.5   $ 0.8   $ 1.1  
Interest cost   0.6    0.4    1.1    0.7  
Amor�za�on of prior service cost (benefit)   (0.3 )   (0.4 )   (0.7 )   (0.7 )
Amor�za�on of net actuarial loss (gain)   (0.1 )   0.1    (0.1 )   0.2  
Net periodic benefit cost  $ 0.6   $ 0.6   $ 1.1   $ 1.3  

Components of net periodic benefit cost other than “Service cost” and “Expenses paid” are included in “Miscellaneous, net” in the Condensed 
Consolidated Statements of Income.

5. Income Taxes

The Company recorded income tax expense of $56.3 million, or 24.3% of pre-tax income, for the three months ended June 30, 2023, compared to 
$15.4 million, or 31.2% of pre-tax income, for the three months ended June 30, 2022. Results for the three months ended June 30, 2023 were 
unfavorably impacted by $1.2 million of net discrete tax items. Results for the three months ended June 30, 2022 were unfavorably impacted by $1.5 
million of net discrete items.

The Company recorded income tax expense of $90.5 million, or 25.1% of pre-tax income, for the six months ended June 30, 2023, compared to 
$36.2 million, or 51.3% of pre-tax income, for the six months ended June 30, 2022. Results for the six months ended June 30, 2023 were unfavorably 
impacted by $4.2 million of net discrete tax items, including charges of $2.5 million related to a valua�on allowance recorded with respect to 
unrealizable foreign tax credits and $1.7 million related to a valua�on allowance recorded with respect to a deferred tax asset on marketable securi�es. 
Results for the six months ended June 30, 2022 were unfavorably impacted by $16.9 million of net discrete tax items, including a charge of $18.1 million 
related to taxes on previous income as the Company revised its interpreta�on of certain foreign an�-hybrid tax legisla�on based upon comments from 
the corresponding tax authori�es.

The Company’s liability for gross unrecognized tax benefits, excluding related interest and penal�es, was $92.5 million and $98.8 million as of June 
30, 2023 and December 31, 2022, respec�vely. As of June 30, 2023, net unrecognized tax benefits, excluding interest and penal�es, of $51.9 million 
would affect the Company’s net income if recognized.
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The Company recognizes accrued interest and penal�es, if any, related to unrecognized tax benefits in the “Provision for income taxes” in the 
Condensed Consolidated Statements of Income. During the six months ended June 30, 2023 and 2022, the Company recognized expense of $0.9 million 
and $0.7 million, respec�vely, related to interest and penal�es. At June 30, 2023, the Company had accruals for the payment of interest and penal�es 
of $5.7 million. During the next twelve months, it is reasonably possible that federal, state and foreign tax audit resolu�ons could reduce net 
unrecognized tax benefits by approximately $1.4 million because the Company’s tax posi�ons are sustained on audit, the Company agrees to their 
disallowance or the statutes of limita�ons close.

6. Earnings Per Share

The reconcilia�on of basic weighted-average shares outstanding to diluted weighted-average shares outstanding was as follows:

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Basic weighted-average common shares outstanding   65,308,210    65,613,527    65,373,748    66,001,628  
Dilu�ve stock op�ons and other equity-based compensa�on awards   354,312    395,333    372,642    458,668  
Diluted weighted-average common shares outstanding   65,662,522    66,008,860    65,746,390    66,460,296  

             

Shares for stock-based compensa�on not included in the computa�on of diluted earnings per share a�ributable to common shareholders because 
they would have been an�-dilu�ve were as follows:

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Shares for stock-based compensa�on   201,348    160,198    100,674    80,099  
 

7. Receivables

Receivables consisted of the following (in millions):

  
June 30,

2023   
December 31,

2022  
Trade receivables - U.S. government  $ 78.5   $ 135.3  
Trade receivables - other   1,224.4    979.5  
Finance receivables   7.9    7.3  
Notes receivable   7.7    —  
Other receivables   78.3    53.3  
   1,396.8    1,175.4  
Less allowance for doub�ul accounts   (7.2 )   (6.7 )
  $ 1,389.6   $ 1,168.7  

Classifica�on of receivables in the Condensed Consolidated Balance Sheets consisted of the following (in millions):

  
June 30,

2023   
December 31,

2022  
Current receivables  $ 1,367.2   $ 1,162.0  
Long-term receivables   22.4    6.7  
  $ 1,389.6   $ 1,168.7  
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Changes in the Company’s allowance for doub�ul accounts by type of receivable were as follows (in millions):

  Three Months Ended June 30, 2023   Three Months Ended June 30, 2022  
 

 
Finance

Receivables   

Trade and
Other

Receivables   Total   
Finance

Receivables   

Trade and
Other

Receivables   Total  
Allowance at beginning of period  $ 0.2   $ 6.9   $ 7.1   $ 0.4   $ 5.5   $ 5.9  
Provision for doub�ul accounts, net of recoveries   (0.1 )   0.3    0.2    (0.1 )   0.6    0.5  
Charge-off of accounts   —    (0.1 )   (0.1 )   —    —    —  
Allowance at end of period  $ 0.1   $ 7.1   $ 7.2   $ 0.3   $ 6.1   $ 6.4  
 
  Six Months Ended June 30, 2023   Six Months Ended June 30, 2022  
 

 
Finance

Receivables   

Trade and
Other

Receivables   Total   
Finance

Receivables   

Trade and
Other

Receivables   Total  
Allowance at beginning of period  $ 0.1   $ 6.6   $ 6.7   $ 0.5   $ 3.7   $ 4.2  
Provision for doub�ul accounts, net of recoveries   —    0.6    0.6    (0.2 )   2.4    2.2  
Charge-off of accounts   —    (0.1 )   (0.1 )   —    —    —  
Allowance at end of period  $ 0.1   $ 7.1   $ 7.2   $ 0.3   $ 6.1   $ 6.4  
 
8. Inventories

Inventories consisted of the following (in millions):

  
June 30,

2023   
December 31,

2022  
Raw materials  $ 1,100.2   $ 1,140.6  
Par�ally finished products   404.3    383.1  
Finished products   395.7    341.9  
  $ 1,900.2   $ 1,865.6  

 
9. Property, Plant and Equipment

Property, plant and equipment consisted of the following (in millions):

  
June 30,

2023   
December 31,

2022  
Land and land improvements  $ 82.6   $ 74.9  
Buildings   456.1    441.6  
Machinery and equipment   947.9    841.9  
So�ware and related costs   211.9    201.5  
Equipment on opera�ng lease to others   9.3    10.2  
Construc�on in progress   212.7    234.3  
   1,920.5    1,804.4  
Less accumulated deprecia�on   (1,030.0 )   (978.2 )
  $ 890.5   $ 826.2  

Deprecia�on expense was $25.8 million and $21.3 million for the three months ended June 30, 2023 and 2022, respec�vely. Deprecia�on expense 
was $49.1 million and $42.0 million for the six months ended June 30, 2023 and 2022, respec�vely. Capitalized interest was insignificant for all reported 
periods.
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Equipment on opera�ng lease to others represents the cost of equipment shipped to customers for whom the Company has guaranteed the 
residual value of equipment on short-term leases. These transac�ons are accounted for as opera�ng leases with the related assets capitalized and 
depreciated over their es�mated economic lives of five to ten years. Cost less accumulated deprecia�on for equipment on opera�ng lease was $7.9 
million and $9.3 million at June 30, 2023 and December 31, 2022, respec�vely.

10. Goodwill and Purchased Intangible Assets

Goodwill and other indefinite-lived intangible assets are not amor�zed but are reviewed for impairment annually or more frequently if poten�al 
interim indicators exist that could result in impairment. The Company performs its annual impairment test in the fourth quarter of its fiscal year. 

The Company acquired Hinowa on January 31, 2023. See Note 1 of the Condensed Consolidated Financial Statements for addi�onal informa�on.

The following table presents changes in goodwill during the six months ended June 30, 2023 (in millions):

  Access   Defense   Voca�onal   Total  
Net goodwill at December 31, 2022  $ 865.8   $ 44.4   $ 131.8   $ 1,042.0  
Foreign currency transla�on   3.4    —    0.1    3.5  
Acquisi�on   106.4    —    —    106.4  
Net goodwill at June 30, 2023  $ 975.6   $ 44.4   $ 131.9   $ 1,151.9  

 
The following table presents details of the Company’s goodwill allocated to the reportable segments (in millions):

  June 30, 2023   December 31, 2022  

  Gross   
Accumulated
Impairment   Net   Gross   

Accumulated
Impairment   Net  

Access  $ 1,907.7   $ (932.1 )  $ 975.6   $ 1,797.9   $ (932.1 )  $ 865.8  
Defense   44.4    —    44.4    44.4    —    44.4  
Voca�onal   301.3    (169.4 )   131.9    303.5    (171.7 )   131.8  
  $ 2,253.4   $ (1,101.5 )  $ 1,151.9   $ 2,145.8   $ (1,103.8 )  $ 1,042.0  

Details of the Company’s total purchased intangible assets are as follows (in millions):

  June 30, 2023  

  

Weighted-
Average

Life   Gross   
Accumulated
Amor�za�on   Net  

Amor�zable intangible assets:             
Distribu�on network   39.2   $ 55.3   $ (37.7 )  $ 17.6  
Technology-related   11.0    137.9    (103.6 )   34.3  
Customer rela�onships   12.4    603.0    (561.2 )   41.8  
Other   10.3    44.1    (17.6 )   26.5  

   13.8    840.3    (720.1 )   120.2  
Non-amor�zable trade names      413.2    —    413.2  
     $ 1,253.5   $ (720.1 )  $ 533.4  
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  December 31, 2022  

  

Weighted-
Average

Life   Gross   
Accumulated
Amor�za�on   Net  

Amor�zable intangible assets:             
Distribu�on network   39.2   $ 55.3   $ (37.0 )  $ 18.3  
Technology-related   12.0    108.3    (104.4 )   3.9  
Customer rela�onships   12.6    576.6    (557.3 )   19.3  
Other   10.9    50.2    (22.1 )   28.1  

   14.2    790.4    (720.8 )   69.6  
Non-amor�zable trade names      387.4    —    387.4  
     $ 1,177.8   $ (720.8 )  $ 457.0  

The es�mated future amor�za�on expense of purchased intangible assets for the remainder of fiscal 2023 and each of the five years succeeding 
December 31, 2023 are as follows: 2023 (remaining six months) - $7.6 million; 2024 - $15.0 million; 2025 - $14.9 million; 2026 - $14.9 million; 2027 - 
$14.9 million; and 2028 - $12.4 million.

11. Credit Agreements

The Company was obligated under the following debt instruments (in millions):

  June 30, 2023  
  Principal   Debt Issuance Costs   Debt, Net  

4.600% Senior notes due May 2028  $ 300.0   $ (1.9 )  $ 298.1  
3.100% Senior notes due March 2030   300.0    (2.7 )   297.3  
Other long-term debt   1.9    —    1.9  
  $ 601.9   $ (4.6 )  $ 597.3  

 
  December 31, 2022  
  Principal   Debt Issuance Costs   Debt, Net  
4.600% Senior notes due May 2028   300.0    (2.1 )   297.9  
3.100% Senior notes due March 2030   300.0    (2.9 )   297.1  
  $ 600.0   $ (5.0 )  $ 595.0  

          
Other short-term debt        $ 9.7  

On March 23, 2022, the Company entered into a Third Amended and Restated Credit Agreement with various lenders (the “Credit Agreement”). 
The Credit Agreement provides for an unsecured revolving credit facility (the “Revolving Credit Facility”) that matures in March 2027 with an ini�al 
maximum aggregate amount of availability of $1.1 billion. At June 30, 2023, outstanding le�ers of credit of $11.0 million reduced available capacity 
under the Revolving Credit Facility to $1.09 billion.

Under the Credit Agreement, the Company is obligated to pay (i) an unused commitment fee ranging from 0.080% to 0.225% per annum of the 
average daily unused por�on of the aggregate revolving credit commitments under the Credit Agreement and (ii) a fee ranging from 0.4375% to 1.500% 
per annum of the maximum amount available to be drawn for each le�er of credit issued and outstanding under the Credit Agreement.

Borrowings under the Credit Agreement bear interest for dollar-denominated loans at a variable rate equal to (i) Term SOFR (the forward-looking 
secured overnight financing rate) plus a specified margin, which may be adjusted upward or downward depending on whether certain criteria are 
sa�sfied, or (ii) the base rate (which is the highest of (x) Bank of America, N.A.’s prime rate, (y) the federal funds rate plus 0.50% or (z) the sum of 1.00% 
plus one-month Term SOFR) plus a specified margin, which may be adjusted upward or downward depending on whether certain criteria are sa�sfied. 
At June 30, 2023, the interest spread on the Revolving Credit Facility was 112.5 basis points.
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The Credit Agreement contains various restric�ons and covenants, including a requirement that the Company maintain a leverage ra�o at certain 
levels, subject to certain excep�ons, restric�ons on the ability of the Company and certain of its subsidiaries to consolidate or merge, create liens, incur 
addi�onal subsidiary indebtedness and consummate acquisi�ons and a restric�on on the disposi�on of all or substan�ally all of the assets of the 
Company and its subsidiaries taken as a whole.

The Credit Agreement requires the Company to maintain a maximum leverage ra�o (defined as, with certain adjustments, the ra�o of the 
Company’s consolidated indebtedness to the Company’s consolidated net income for the previous four quarters before interest, taxes, deprecia�on, 
amor�za�on, non-cash charges and certain other items (EBITDA)) as of the last day of any fiscal quarter of 3.75 to 1.00, subject to the Company’s right 
to temporarily increase the maximum leverage ra�o to 4.25 to 1.00 in connec�on with certain material acquisi�ons. The Company was in compliance 
with the financial covenant contained in the Credit Agreement as of June 30, 2023.

In conjunc�on with the Hinowa acquisi�on on January 31, 2023, the Company assumed €16.3 million ($17.7 million) of outstanding debt of the 
acquiree, of which €14.3 million ($15.5 million) was repaid by the Company in February 2023. As of June 30, 2023, €1.7 million ($1.9 million) of notes 
remained outstanding with a weighted average interest rate of 1.0%.

In March 2022, the Company entered into a 100.0 million Chinese renminbi uncommi�ed line of credit to provide short-term finance support to 
opera�ons in China. There were no amounts outstanding on the uncommi�ed line of credit as of June 30, 2023. There was 12.6 million Chinese 
renminbi ($1.8 million) outstanding on the uncommi�ed line of credit as of December 31, 2022. The line of credit carries a variable interest rate that is 
set by the lender, which was 3.7% at June 30, 2023.

In September 2019, the Company entered into a 220.0 million Chinese renminbi uncommi�ed line of credit to provide short-term finance support 
to opera�ons in China. There were no amounts outstanding on the uncommi�ed line of credit as of June 30, 2023. There was 54.0 million Chinese 
renminbi ($7.8 million) outstanding on the uncommi�ed line of credit as of December 31, 2022. The line of credit carries a variable interest rate that is 
set by the lender, which was 4.1% at June 30, 2023.

In May 2018, the Company issued $300.0 million of 4.600% unsecured senior notes due May 15, 2028 (the “2028 Senior Notes”). In February 
2020, the Company issued $300.0 million of 3.100% unsecured senior notes due March 1, 2030 (the “2030 Senior Notes”). The 2028 Senior Notes and 
the 2030 Senior Notes were issued pursuant to an indenture (the “Indenture”) between the Company and a trustee. The Indenture contains customary 
affirma�ve and nega�ve covenants. The Company has the op�on to redeem the 2028 and 2030 Senior Notes at any �me for a premium.

The fair value of the long-term debt is es�mated based upon Level 2 inputs to reflect the market rate of the Company’s debt. At June 30, 2023, the 
fair value of the 2028 Senior Notes and the 2030 Senior Notes was es�mated to be $288 million ($285 million at December 31, 2022) and $261 million 
($254 million at December 31, 2022), respec�vely. See Note 17 of the Notes to Condensed Consolidated Financial Statements for the defini�on of a 
Level 2 input.

12. Warran�es

The Company’s products generally carry explicit warran�es that extend from six months to five years, based on terms that are generally accepted 
in the marketplace. Selected components (such as engines, transmissions, �res, etc.) included in the Company’s end products may include 
manufacturers’ warran�es. These manufacturers’ warran�es are generally passed on to the end customer of the Company’s products, and the 
customer would generally deal directly with the component manufacturer.

Provisions for es�mated warranty and other related costs are recorded at the �me of sale and are periodically adjusted to reflect actual 
experience. Certain warranty and other related claims involve ma�ers of dispute that ul�mately are resolved by nego�a�on, arbitra�on or li�ga�on. At 
�mes, warranty issues arise that are beyond the scope of the Company’s historical experience. It is reasonably possible that addi�onal warranty and 
other related claims could arise from disputes or other ma�ers in excess of amounts accrued; however, the Company does not expect that any such 
amounts, while not determinable, would have a material effect on the Company’s consolidated financial condi�on, results of opera�ons or cash flows.
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Changes in the Company’s assurance-type warranty liability were as follows (in millions):

  
Six Months Ended

June 30,  
  2023   2022  

Balance at beginning of period  $ 58.8   $ 65.7  
Warranty provisions   28.0    24.9  
Se�lements made   (24.3 )   (29.8 )
Changes in liability for pre-exis�ng warran�es, net   (1.9 )   0.3  
Disposi�on of business   (0.5 )   (0.3 )
Acquisi�on of business   0.2    0.2  

Balance at end of period  $ 60.3   $ 61.0  
 
13. Guarantee Arrangements

Customers of the Company, from �me to �me, may fund purchases of the Company’s equipment through third-party finance companies. In certain 
instances, the Company may be requested to provide support for these arrangements through credit or residual value guarantees, by which the 
Company agrees to make payments to the finance companies in certain circumstances as further described below.

Credit Guarantees: The Company is party to mul�ple agreements whereby at June 30, 2023 the Company guaranteed an aggregate of $691.9 
million in indebtedness of customers. At June 30, 2023, the Company es�mated that its maximum loss exposure under these contracts was $115.4 
million. Terms of these guarantees coincide with the financing arranged by the customer and generally do not exceed five years. Under the terms of 
these agreements and upon the occurrence of certain events, the Company generally has the ability to, among other things, take possession of the 
underlying collateral. If the financial condi�on of the customers were to deteriorate and result in their inability to make payments, then loss provisions 
in excess of amounts provided for at incep�on may be required. Given the Company’s posi�on as original equipment manufacturer and its knowledge 
of end markets, the Company, when called upon to fulfill a guarantee, generally has been able to liquidate the financed equipment at a minimal loss, if 
any, to the Company. While the Company does not expect to experience losses under these agreements that are materially in excess of the amounts 
reserved, it cannot provide any assurance that the financial condi�on of the third par�es will not deteriorate resul�ng in the third par�es’ inability to 
meet their obliga�ons. In the event that this occurs, the Company cannot guarantee that the collateral underlying the agreements will be sufficient to 
avoid losses materially in excess of the amounts reserved. Any losses under these guarantees would generally be mi�gated by the value of any 
underlying collateral, including financed equipment. During periods of economic weakness, collateral values generally decline and can contribute to 
higher exposure to losses.

Residual Value Guarantees: The Company is party to mul�ple agreements whereby at June 30, 2023 the Company guaranteed to support an 
aggregate of $127.4 million of customer equipment value. At June 30, 2023, the Company es�mated that its maximum loss exposure under these 
contracts was $20.5 million. Terms of these guarantees coincide with the financing arranged by the customer and generally do not exceed five years. 
Under the terms of these agreements, the Company guarantees that a piece of equipment will have a minimum residual value at a future date. If the 
counterparty is not able to recover the agreed upon residual value through sale, or alterna�ve disposi�on, the Company is responsible for a por�on of 
the shor�all. The Company is generally able to mi�gate a por�on of the risk associated with these guarantees by staggering the maturity terms of the 
guarantees, diversifica�on of the por�olio and leveraging knowledge gained through the Company’s own experience in the used equipment markets. 
There can be no assurance the Company’s historical experience in used equipment markets will be indica�ve of future results. The Company’s ability to 
recover losses experienced from its guarantees may be 
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affected by economic condi�ons in used equipment markets at the �me of loss. During periods of economic weakness, residual values generally decline 
and can contribute to higher exposure to losses.

Changes in the Company’s stand ready obliga�ons (non-con�ngent) to perform under guarantees were as follows (in millions):

 
 

Three Months Ended
June 30,   

Six Months Ended
June 30,  

  2023   2022   2023   2022  
Balance at beginning of period  $ 12.2   $ 10.1   $ 12.2   $ 12.1  

Provision for new credit guarantees   0.6    1.0    1.4    2.0  
Changes for pre-exis�ng guarantees, net   0.1    1.4    0.1    (1.1 )
Amor�za�on of previous guarantees   (0.7 )   (0.3 )   (1.5 )   (0.8 )
Foreign currency transla�on   (0.1 )   (0.1 )   (0.1 )   (0.1 )

Balance at end of period  $ 12.1   $ 12.1   $ 12.1   $ 12.1  

The con�ngent por�on of the guarantee liabili�es that relates to current expected credit losses is recognized separately and is recorded within 
“Other current liabili�es” and “Other long-term liabili�es” in the Company’s Condensed Consolidated Balance Sheets.

Changes in the Company’s off-balance sheet credit loss exposure (con�ngent) related to its guarantees were as follows (in millions):

 
 

Three Months Ended
June 30,   

Six Months Ended
June 30,  

  2023   2022   2023   2022  
Balance at beginning of period  $ 6.2   $ 9.7   $ 6.3   $ 4.0  

Provision for new credit guarantees   0.3    0.5    0.8    1.1  
Changes for pre-exis�ng guarantees, net   (0.4 )   (3.2 )   (1.1 )   1.8  
Foreign currency transla�on   (0.1 )   (0.3 )   —    (0.2 )

Balance at end of period  $ 6.0   $ 6.7   $ 6.0   $ 6.7  
 
14. Con�ngencies, Significant Es�mates and Concentra�ons

Personal Injury Ac�ons and Other - Product and general liability claims are made against the Company from �me to �me in the ordinary course of 
business. The Company is generally self-insured for future claims up to $5.0 million per claim. Accordingly, a reserve is maintained for the es�mated 
costs of such claims. At June 30, 2023 and December 31, 2022, the es�mated net liabili�es for product and general liability claims totaled $38.6 million 
and $41.2 million, respec�vely. There is inherent uncertainty as to the eventual resolu�on of unse�led claims. Management, however, believes that any 
losses in excess of established reserves will not have a material effect on the Company’s financial condi�on, results of opera�ons or cash flows.

Market Risks - The Company was con�ngently liable under bid, performance and specialty bonds totaling $2.08 billion and $2.04 billion at June 30, 
2023 and December 31, 2022, respec�vely. Open standby le�ers of credit issued by the Company’s banks in favor of third par�es totaled $13.7 million 
and $18.8 million at June 30, 2023 and December 31, 2022, respec�vely.

Other Ma�ers - The Company is subject to environmental ma�ers and legal proceedings and claims, including patent, an�trust, product liability, 
warranty and state dealership regula�on compliance proceedings, that arise in the ordinary course of business. Although the final results of all such 
ma�ers and claims cannot be predicted with certainty, management believes that the ul�mate resolu�on of all such ma�ers and claims will not have a 
material effect on the Company’s financial condi�on, results of opera�ons or cash flows. Actual results could vary, among other things, due to the 
uncertain�es involved in li�ga�on.
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Major contracts for military systems are performed over extended periods of �me and are subject to changes in scope of work and delivery 
schedules. Pricing nego�a�ons on changes and se�lement of claims o�en extend over prolonged periods of �me. The Company’s ul�mate profitability 
on such contracts may depend on the eventual outcome of an equitable se�lement of contractual issues with the Company’s customers.

15. Shareholders’ Equity

In May 2019, the Company’s Board of Directors approved a Common Stock repurchase authoriza�on for which there was remaining authority to 
repurchase 4,109,419 shares of Common Stock as of May 3, 2022. On May 3, 2022, the Board of Directors increased the Common Stock repurchase 
authoriza�on by 7,890,581 shares to 12,000,000 shares as of that date. The Company repurchased 265,795 shares of Common Stock under this 
authoriza�on during the six months ended June 30, 2023 at a cost of $22.6 million. The Company repurchased 1,508,467 shares of Common Stock 
under the current and then-exis�ng authoriza�on during the six months ended June 30, 2022 at a cost of $155.0 million. As of June 30, 2023, the 
Company had remaining authority to repurchase 11,284,882 shares of Common Stock.

16. Accumulated Other Comprehensive Income (Loss)

Changes in accumulated other comprehensive income (loss) by component were as follows (in millions):

  Three Months Ended June 30, 2023  
 

 

Employee Pension and
Postre�rement

Benefits, Net of Tax   

Cumula�ve
Transla�on

Adjustments   

Deriva�ve
Instruments,

Net of Tax   

Accumulated Other
Comprehensive
Income (Loss)  

Balance at beginning of period  $ 30.7   $ (120.2 )  $ 6.2   $ (83.3 )
Other comprehensive income (loss) before 
reclassifica�ons   —    3.5    (0.1 )   3.4  
Amounts reclassified from accumulated other 
comprehensive income (loss)   (0.4 )   —    (2.9 )   (3.3 )
Net current period other comprehensive income (loss)   (0.4 )   3.5    (3.0 )   0.1  

Balance at end of period  $ 30.3   $ (116.7 )  $ 3.2   $ (83.2 )

 
  Three Months Ended June 30, 2022  
 

 

Employee Pension and
Postre�rement

Benefits, Net of Tax   

Cumula�ve
Transla�on

Adjustments   

Deriva�ve
Instruments,

Net of Tax   

Accumulated Other
Comprehensive
Income (Loss)  

Balance at beginning of period  $ (25.2 )  $ (111.7 )  $ 3.0   $ (133.9 )
Other comprehensive income (loss) before 
reclassifica�ons   —    (33.9 )   4.5    (29.4 )
Amounts reclassified from accumulated other 
comprehensive income (loss)   0.4    —    (0.1 )   0.3  
Net current period other comprehensive income 
(loss)   0.4    (33.9 )   4.4    (29.1 )

Balance at end of period  $ (24.8 )  $ (145.6 )  $ 7.4   $ (163.0 )
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  Six Months Ended June 30, 2023  
 

 

Employee Pension and
Postre�rement

Benefits, Net of Tax   

Cumula�ve
Transla�on

Adjustments   

Deriva�ve
Instruments,

Net of Tax   

Accumulated Other
Comprehensive
Income (Loss)  

Balance at beginning of period  $ 31.1   $ (131.6 )  $ 8.2   $ (92.3 )
Other comprehensive income (loss) before 
reclassifica�ons   —    13.9    0.1    14.0  
Amounts reclassified from accumulated other 
comprehensive income (loss)   (0.8 )   1.0    (5.1 )   (4.9 )
Net current period other comprehensive income (loss)   (0.8 )   14.9    (5.0 )   9.1  

Balance at end of period  $ 30.3   $ (116.7 )  $ 3.2   $ (83.2 )

 
  Six Months Ended June 30, 2022  
 

 

Employee Pension and
Postre�rement

Benefits, Net of Tax   

Cumula�ve
Transla�on

Adjustments   

Deriva�ve
Instruments,

Net of Tax   

Accumulated Other
Comprehensive
Income (Loss)  

Balance at beginning of period  $ (25.6 )  $ (105.2 )  $ 2.2   $ (128.6 )
Other comprehensive income (loss) before 
reclassifica�ons   —    (40.4 )   5.4    (35.0 )
Amounts reclassified from accumulated other 
comprehensive income (loss)   0.8    —    (0.2 )   0.6  
Net current period other comprehensive income (loss)   0.8    (40.4 )   5.2    (34.4 )

Balance at end of period  $ (24.8 )  $ (145.6 )  $ 7.4   $ (163.0 )

Reclassifica�ons out of accumulated other comprehensive income (loss) included in the computa�on of net periodic pension and postre�rement 
benefit cost (See Note 4 of the Notes to Condensed Consolidated Financial Statements for addi�onal details regarding employee benefit plans) were as 
follows (in millions):

 
 

Classifica�on of
Income (Expense)  

Three Months Ended
June 30,   

Six Months Ended
June 30,  

    2023   2022   2023   2022  
Amor�za�on of employee pension and 
postre�rement benefits items               

Prior service costs  Miscellaneous, net  $ 0.2   $ 0.2   $ 0.3   $ 0.4  
Actuarial losses  Miscellaneous, net   (0.7 )   0.3    (1.3 )   0.6  
Total before tax     (0.5 )   0.5    (1.0 )   1.0  
Tax expense (benefit)     0.1    (0.1 )   0.2    (0.2 )
Net of tax    $ (0.4 )  $ 0.4   $ (0.8 )  $ 0.8  
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17. Fair Value Measurement

FASB ASC Topic 820, Fair Value Measurements and Disclosures, defines fair value as the price that would be received to sell an asset or paid to 
transfer a liability (i.e., exit price) in an orderly transac�on between market par�cipants at the measurement date. FASB ASC Topic 820 requires 
disclosures that categorize assets and liabili�es measured at fair value into one of three different levels depending on the assump�ons (i.e., inputs) 
used in the valua�on. Level 1 provides the most reliable measure of fair value, while Level 3 generally requires significant management judgment.

The three levels are defined as follows:

Level 1: Unadjusted quoted prices in ac�ve markets for iden�cal assets or liabili�es.

Level 2: Observable inputs other than quoted prices in ac�ve markets for iden�cal assets or liabili�es, such as quoted prices for similar assets 
or liabili�es in ac�ve markets or quoted prices for iden�cal assets or liabili�es in inac�ve markets.

Level 3: Unobservable inputs reflec�ng management’s own assump�ons about the inputs used in pricing the asset or liability.

The fair value of the Company’s financial assets and liabili�es were as follows (in millions):

  Level 1   Level 2   Level 3   Total  
June 30, 2023             

Assets:             
SERP plan assets  $ 14.1   $ —   $ —   $ 14.1  
Investment in equity securi�es   4.0    —    —    4.0  
Foreign currency exchange deriva�ves   —    4.7    —    4.7  

Liabili�es:             
Foreign currency exchange deriva�ves  $ —   $ 0.8   $ —   $ 0.8  

 
December 31, 2022             

Assets:             
SERP plan assets  $ 13.8   $ —   $ —   $ 13.8  
Investment in equity securi�es   3.8    —    —    3.8  
Foreign currency exchange deriva�ves   —    12.7    —    12.7  

Liabili�es:             
Foreign currency exchange deriva�ves  $ —   $ 1.6   $ —   $ 1.6  

Represents investments held in a rabbi trust for the Company’s non-qualified supplemental execu�ve re�rement plan (SERP). The fair values of these investments are 
determined using a market approach. Investments include mutual funds for which quoted prices in ac�ve markets are available. The Company records changes in the fair 
value of investments in “Miscellaneous, net” in the Condensed Consolidated Statements of Income.
Represents investments in equity securi�es for which quoted prices in ac�ve markets are available. The Company records changes in the fair value of investments in 
“Miscellaneous, net” in the Condensed Consolidated Statements of Income.
Based on observable market transac�ons of forward currency prices.
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18. Business Segment Informa�on

Effec�ve January 31, 2023, the Company formed the Voca�onal segment by combining the historical Fire & Emergency and Commercial segment 
businesses. All informa�on has been restated to conform to the new repor�ng segments. As a result, the Company is organized into three reportable 
segments based on the internal organiza�on used by the Chief Execu�ve Officer for making opera�ng decisions and measuring performance and based 
on the similarity of customers served, common management, common use of facili�es and economic results a�ained. The Company’s reportable 
segments are as follows:

Access: This segment consists of JLG, JerrDan and Hinowa. JLG designs and manufactures aerial work pla�orms and telehandlers that are sold 
worldwide for use in a wide variety of construc�on, industrial, ins�tu�onal and general maintenance applica�ons to posi�on workers and materials at 
elevated heights. JerrDan designs, manufactures and markets towing and recovery equipment in the U.S. and abroad. Hinowa specializes in 
manufacturing equipment for working at heights and moving earth, such as aerial pla�orms, mini dumpers and tracked li� trucks, as well as 
undercarriages. Access customers include equipment rental companies, construc�on contractors, manufacturing companies and home improvement 
centers. 

Defense: This segment consists of Oshkosh Defense and Pra� Miller. These business units design and manufacture tac�cal wheeled vehicles and 
supply parts and services for the U.S. military and for other militaries around the world, delivery vehicles for the USPS, as well as offer engineering and 
product development services primarily to customers in the motorsports and mul�ple ground vehicle markets. 

Voca�onal: This segment includes Pierce, Airport Products, Maxi-Metal, Kewaunee, McNeilus, IMT and Oshkosh Commercial. The Pierce, Airport 
Products, Maxi-Metal, and Kewaunee business units design, manufacture and market commercial and custom fire apparatus, simulators and emergency 
vehicles primarily for fire departments, airports and other governmental units, and broadcast vehicles for broadcasters and TV sta�ons in the U.S. and 
abroad. McNeilus designs, manufactures, markets and distributes refuse collec�on vehicles and components. IMT is a designer and manufacturer of 
field service vehicles and truck-mounted cranes for niche markets. Oshkosh Commercial designs, manufactures, markets and distributes front discharge 
concrete mixer vehicles and components. Sales are made primarily to commercial and municipal customers in the Americas.

In accordance with FASB ASC Topic 280, Segment Repor�ng, for purposes of business segment performance measurement, the Company does not 
allocate to individual business segments costs or items that are of a non-opera�ng nature or organiza�onal or func�onal expenses of a corporate 
nature. The cap�on “Corporate” includes corporate office expenses, new product development costs, stock-based compensa�on, costs of certain 
business ini�a�ves and shared services or opera�ons benefi�ng mul�ple segments, and results of insignificant opera�ons. Iden�fiable assets of the 
business segments exclude general corporate assets, which principally consist of cash and cash equivalents, certain property, plant and equipment, and 
certain other assets pertaining to corporate ac�vi�es. Intersegment sales generally include amounts invoiced by a segment for work performed for 
another segment. Amounts are based on actual work performed and agreed-upon pricing, which is intended to be reflec�ve of the contribu�on made 
by the supplying business segment.
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Selected financial informa�on concerning the Company’s reportable segments and product lines is as follows (in millions):

  Three Months Ended June 30,  
  2023   2022  

  
External

Customers   
Inter-

segment   
Net

Sales   
External

Customers   
Inter-

segment   
Net

Sales  
Net sales:                   

Access                   
Aerial work pla�orms  $ 664.9   $ —   $ 664.9   $ 451.5   $ —   $ 451.5  
Telehandlers   390.8    —    390.8    309.8    —    309.8  
Other   272.6    —    272.6    215.7    0.1    215.8  

Total Access   1,328.3    —    1,328.3    977.0    0.1    977.1  
                   

Defense   497.8    0.3    498.1    538.9    0.4    539.3  
                   

Voca�onal                   
Fire apparatus   296.5    —    296.5    268.3    —    268.3  
Refuse collec�on   157.9    —    157.9    143.4    —    143.4  
Other   132.5    0.6    133.1    138.4    1.7    140.1  

Total Voca�onal   586.9    0.6    587.5    550.1    1.7    551.8  
Corporate and intersegment elimina�ons   0.1    (0.9 )   (0.8 )   —    (2.2 )   (2.2 )

Consolidated  $ 2,413.1   $ —   $ 2,413.1   $ 2,066.0   $ —   $ 2,066.0  

 
  Six Months Ended June 30,  
  2023   2022  

  
External

Customers   
Inter-

segment   
Net

Sales   
External

Customers   
Inter-

segment   
Net

Sales  
Net sales:                   

Access                   
Aerial work pla�orms  $ 1,266.9   $ —   $ 1,266.9   $ 891.2   $ —   $ 891.2  
Telehandlers   732.2    —    732.2    539.5    —    539.5  
Other   522.4    —    522.4    429.3    0.2    429.5  

Total Access   2,521.5    —    2,521.5    1,860.0    0.2    1,860.2  
                   

Defense   1,010.6    0.6    1,011.2    1,074.1    0.8    1,074.9  
                   

Voca�onal                   
Fire apparatus   584.9    —    584.9    548.2    —    548.2  
Refuse collec�on   299.8    —    299.8    272.7    —    272.7  
Other   264.2    1.3    265.5    256.7    3.5    260.2  

Total Voca�onal   1,148.9    1.3    1,150.2    1,077.6    3.5    1,081.1  
Corporate and intersegment elimina�ons   0.2    (1.9 )   (1.7 )   —    (4.5 )   (4.5 )

Consolidated  $ 4,681.2   $ —   $ 4,681.2   $ 4,011.7   $ —   $ 4,011.7  
 

26



Table of Contents
OSHKOSH CORPORATION

NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
(Unaudited)

 

  
Three Months Ended

June 30,   
Six Months Ended

June 30,  
  2023   2022   2023   2022  

Opera�ng income (loss):             
Access  $ 211.7   $ 72.7   $ 346.7   $ 78.4  
Defense   6.3    3.8    8.0    23.2  
Voca�onal   60.5    39.8    88.6    80.8  
Corporate   (43.6 )   (40.0 )   (77.6 )   (74.3 )

Consolidated   234.9    76.3    365.7    108.1  
Interest expense, net of interest income   (8.1 )   (11.9 )   (15.3 )   (23.5 )
Miscellaneous other income   4.8    (15.1 )   10.6    (14.0 )
Income before income taxes and losses of unconsolidated affiliates  $ 231.6   $ 49.3   $ 361.0   $ 70.6  

Results for the six months ended June 30, 2023 include a charge of $13.3 million on the sale of the rear discharge mixer business.
 

  
June 30,

2023   
December 31,

2022  
Iden�fiable assets:       

Access:       
U.S.  $ 2,686.3   $ 2,493.0  
Europe, Africa and Middle East   687.1    562.2  
Rest of the World   490.0    428.4  

Total Access   3,863.4    3,483.6  
Defense:       

U.S.   2,247.2    2,060.0  
Rest of the World   6.6    6.9  

Total Defense   2,253.8    2,066.9  
Voca�onal:       

U.S.   1,168.3    1,063.4  
Rest of the World   37.2    64.6  

Total Voca�onal   1,205.5    1,128.0  
Corporate - U.S.   721.6    1,050.5  

Consolidated  $ 8,044.3   $ 7,729.0  

Primarily includes cash and short-term investments and the Company’s global headquarters.
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The following table presents net sales by geographic region based on product shipment des�na�on (in millions):

  Three Months Ended June 30, 2023  
  Access   Defense   Voca�onal   Elimina�ons   Total  

Net sales:                
North America  $ 1,051.9   $ 425.7   $ 579.0   $ (0.8 )  $ 2,055.8  
Europe, Africa and Middle East   154.2    72.1    5.0    —    231.3  
Rest of the World   122.2    0.3    3.5    —    126.0  

Consolidated  $ 1,328.3   $ 498.1   $ 587.5   $ (0.8 )  $ 2,413.1  

 
  Three Months Ended June 30, 2022  
  Access   Defense   Voca�onal   Elimina�ons   Total  

Net sales:                
North America  $ 841.8   $ 521.5   $ 534.9   $ (2.2 )  $ 1,896.0  
Europe, Africa and Middle East   67.1    17.4    6.6    —    91.1  
Rest of the World   68.2    0.4    10.3    —    78.9  

Consolidated  $ 977.1   $ 539.3   $ 551.8   $ (2.2 )  $ 2,066.0  

 
  Six Months Ended June 30, 2023  
  Access   Defense   Voca�onal   Elimina�ons   Total  

Net sales:                
North America  $ 2,000.5   $ 853.3   $ 1,132.4   $ (1.7 )  $ 3,984.5  
Europe, Africa and Middle East   290.9    157.4    6.7    —    455.0  
Rest of the World   230.1    0.5    11.1    —    241.7  

Consolidated  $ 2,521.5   $ 1,011.2   $ 1,150.2   $ (1.7 )  $ 4,681.2  

 
  Six Months Ended June 30, 2022  
  Access   Defense   Voca�onal   Elimina�ons   Total  

Net sales:                
North America  $ 1,574.7   $ 1,045.8   $ 1,049.6   $ (4.5 )  $ 3,665.6  
Europe, Africa and Middle East   148.1    28.4    7.5    —    184.0  
Rest of the World   137.4    0.7    24.0    —    162.1  

Consolidated  $ 1,860.2   $ 1,074.9   $ 1,081.1   $ (4.5 )  $ 4,011.7  

 
19. Subsequent Event

On August 1, 2023, the Company acquired 100% of the AeroTech business (AeroTech) from JBT Corpora�on. AeroTech is a leading provider of 
avia�on ground support products, gate equipment and airport services to commercial airlines, airports, air-freight carriers, ground handling and 
military customers, for $800 million, subject to customary adjustments. AeroTech will be part of the Voca�onal segment. Due to the proximity of the 
closing date of the acquisi�on to the date of this filing, the ini�al accoun�ng for the business combina�on is incomplete. As a result, the Company is 
unable to disclose certain informa�on including the provisional fair value es�mates of the iden�fiable net assets acquired and goodwill at this �me. The 
Company will provide a preliminary purchase price alloca�on with its third quarter Quarterly Report on Form 10-Q.

On July 24, 2023, the Company completed the sale of its 49% interest in the Mezcladoras Trailers de Mexico, S.A. de C.V. (Mezcladoras) joint 
venture for $2.9 million. A loss of approximately $1.9 million on the sale will be recognized during the  third quarter of fiscal 2023, primarily to 
eliminate the cumula�ve transla�on adjustments related to Mezcladoras upon liquida�on of the investment.

On July 24, 2023, the Company completed the sale of its snow removal business for $17.1 million. The Company expects to recognize a gain on the 
transac�on in the third quarter of fiscal 2023.
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ITEM 2. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

Cau�onary Statement About Forward-Looking Statements

This Management’s Discussion and Analysis of Financial Condi�on and Results of Opera�ons and other sec�ons of this Quarterly Report on Form 
10-Q contain statements that the Company believes to be “forward-looking statements” within the meaning of the Private Securi�es Li�ga�on Reform 
Act of 1995. All statements other than statements of historical fact included in this Quarterly Report on Form 10-Q, including, without limita�on, 
statements regarding the Company’s future financial posi�on, business strategy, targets, projected sales, costs, earnings, capital expenditures, debt 
levels and cash flows, and plans and objec�ves of management for future opera�ons, including those under the cap�on “Overview” are forward-
looking statements. When used in this Quarterly Report on Form 10-Q, words such as “may,” “will,” “expect,” “intend,” “es�mate,” “an�cipate,” 
“believe,” “should,” “project” or “plan” or the nega�ve thereof or varia�ons thereon or similar terminology are generally intended to iden�fy forward-
looking statements. These forward-looking statements are not guarantees of future performance and are subject to risks, uncertain�es, assump�ons 
and other factors, some of which are beyond the Company’s control, which could cause actual results to differ materially from those expressed or 
implied by such forward-looking statements. These factors include the extent of supply chain and logis�cs disrup�ons; the Company’s ability to increase 
prices or impose surcharges to raise margins or to offset higher input costs, including increased raw material, labor, freight and overhead costs; the 
Company's ability to accurately predict future input costs associated with Defense contracts; the Company’s ability to a�ract and retain produc�on 
labor in a �mely manner; the Company's ability to successfully integrate the AeroTech acquisi�on and to realize the an�cipated benefits associated with 
the same; the cyclical nature of the Company’s access equipment, fire apparatus and refuse collec�on markets, which are par�cularly impacted by the 
strength of U.S. and European economies and construc�on seasons; the Company’s es�mates of access equipment demand which, among other 
factors, is influenced by historical customer buying pa�erns and rental company fleet replacement strategies; the strength of the U.S. dollar and its 
impact on Company exports, transla�on of foreign sales and the cost of purchased materials; the Company’s ability to predict the level and �ming of 
orders for indefinite delivery/indefinite quan�ty contracts with the U.S. federal government; the impact of any U.S. Department of Defense solicita�on 
for compe��on for future contracts to produce military vehicles; the impact of orders from the U.S. Postal Service (USPS); the impact of severe 
weather, war, natural disasters or pandemics that may affect the Company, its suppliers or its customers; risks related to the collectability of receivables, 
par�cularly for those businesses with exposure to construc�on markets; the cost of any warranty campaigns related to the Company’s products; risks 
associated with interna�onal opera�ons and sales, including compliance with the Foreign Corrupt Prac�ces Act; risks that a trade war and related tariffs 
could reduce the compe��veness of the Company’s products; the Company’s ability to comply with complex laws and regula�ons applicable to U.S. 
government contractors; cybersecurity risks and costs of defending against, mi�ga�ng and responding to data security threats and breaches impac�ng 
the Company; the Company’s ability to successfully iden�fy, complete and integrate other acquisi�ons and to realize the an�cipated benefits associated 
with the same; and risks related to the Company’s ability to successfully execute on its strategic road map and meet its long-term financial goals. 
Addi�onal informa�on concerning these and other factors that could cause actual results to differ materially from those in the forward-looking 
statements is contained from �me to �me in the Company’s U.S. Securi�es and Exchange Commission (SEC) filings, including, but not limited to, the 
Company’s Current Report on Form 8-K filed with the SEC on August 1, 2023 and Item 1A. of Part II of this Quarterly Report on Form 10-Q.

All forward-looking statements, including those under the cap�on “Overview,” speak only as of the date the Company files this Quarterly Report 
on Form 10-Q with the SEC. The Company assumes no obliga�on, and disclaims any obliga�on, to update informa�on contained in this Quarterly 
Report on Form 10-Q. Investors should be aware that the Company may not update such informa�on un�l the Company’s next quarterly earnings 
conference call, if at all.

All references herein to earnings per share refer to earnings per share assuming dilu�on.
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General

Major products manufactured and marketed by each of the Company’s business segments are as follows:

Access — aerial work pla�orms and telehandlers used in a wide variety of construc�on, industrial, ins�tu�onal and general maintenance 
applica�ons to posi�on workers and materials at elevated heights, as well as carriers and wreckers. Access customers include equipment rental 
companies, construc�on contractors, manufacturing companies, home improvement centers and towing companies.

Defense — tac�cal vehicles, trailers, weapons system integra�on and parts sold to the U.S. military and to other militaries around the world and 
delivery vehicles for the USPS.

Voca�onal — custom and commercial firefigh�ng vehicles and equipment, aircra� rescue and firefigh�ng (ARFF) vehicles, simulators, mobile 
command and control vehicles and other emergency vehicles primarily sold to fire departments, airports and other governmental units. Refuse 
collec�on vehicles sold to commercial and municipal waste haulers, front-discharge concrete mixers sold to ready-mix companies and field service 
vehicles and truck-mounted cranes sold to mining, construc�on and other companies.

Overview

The Company reported another quarter of very strong results in the second quarter of fiscal 2023 with significant growth in revenues, opera�ng 
income and earnings per share compared to the second quarter of fiscal 2022. These results were notably higher than the Company’s previous 
expecta�ons as a result of improved supply chain condi�ons and the benefit of ac�ons implemented over the past several quarters to improve 
produc�on resiliency in a constrained supply chain environment.

Consolidated net sales in the second quarter of fiscal 2023 increased $347.1 million, or 16.8%, to $2.41 billion compared to the second quarter of 
fiscal 2022 due to improved supply chain dynamics and the realiza�on of price increases implemented to offset the rise in costs over the last several 
years. While s�ll off of historical norms, supply chain condi�ons con�nued to improve, allowing the Company to increase its output to meet demand.

Consolidated opera�ng income increased 207.9% to $234.9 million, or 9.7% of sales, in the second quarter of fiscal 2023 compared to $76.3 
million, or 3.7% of sales, in the second quarter of fiscal 2022. Improved pricing, increased volume and improved mix were the primary contributors to 
the improvement in consolidated opera�ng income.

Access segment orders exceeded $1.3 billion for the second quarter of fiscal 2023, reflec�ng strong demand for access equipment. The Company 
believes this demand is supported by strong non-residen�al construc�on metrics, infrastructure spending, mega projects and solid municipal budgets. 
Access equipment demand coupled with strong fire truck demand led to backlog of $15.0 billion at June 30, 2023, of which approximately 30% is 
expected to be delivered in fiscal 2023.

On August 1, 2023, the Company completed its acquisi�on of the AeroTech business (AeroTech) from JBT Corpora�on. AeroTech is a leading 
provider of avia�on ground support products, gate equipment and airport services. AeroTech products serve approximately 75% of air travelers at U.S. 
airports and load approximately 70% of the world’s overnight express packages. AeroTech also operates a strong a�ermarket parts and service business 
with recurring revenues comprising approximately 40% of total revenues on an annual basis. The Company believes AeroTech is poised to benefit from 
numerous secular tailwinds for air transporta�on, which is in the early stages of an investment cycle. Global passenger traffic is expected to grow in the 
high single digits over the next several years and infrastructure spending is expected to accelerate with legisla�on and aging infrastructure. AeroTech 
had sales of $576 million in fiscal 2022.

Over the past few quarters, the Company has reiterated that demand has been strong, but the Company’s financial results were limited by supply 
chain condi�ons. While the Company’s prior guidance assumed modest improvements during fiscal 2023, the Company noted that if supply chain 
condi�ons and produc�on throughput improved at a faster pace, the Company could deliver meaningfully higher financial performance. This occurred 
in the second quarter of fiscal 2023 and the Company expects this to con�nue into the second half of fiscal 2023, yielding a substan�ally be�er outlook 
than its prior expecta�ons. As a result, the Company increased its fiscal 2023 earnings per share es�mate from a range of $5.75 to a range of $7.65 on 
es�mated 
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opera�ng income of $725 million and es�mated consolidated sales of $9.5 billion. The revised earnings per share es�mate includes a combined $0.35 
per share charge related to the loss on the sale of the rear discharge mixer business, the impairment of an equity method investment, restructuring 
charges, acquisi�on costs and a gain realized on the se�lement of a claim. Excluding these net charges, the Company increased its fiscal 2023 adjusted 
earnings per share es�mate to be in the range of $8.00. 

The Company expects Access segment sales and opera�ng margin in fiscal 2023 to be in the range of $4.9 billion and 14.0% compared to the 
Company’s previous expecta�on of $4.4 billion and 11.5%, respec�vely, largely as a result of improved produc�on throughput.

The Company con�nues to expect Defense segment sales in fiscal 2023 to be in the range of $2.1 billion. The Company now expects Defense 
segment opera�ng margin to be approximately 3.0%, modestly lower than the Company’s previous expecta�on of approximately 3.25% due to the 
impacts of higher steel and other component infla�on. The Company expects FMTV and JLTV orders to drive improved results in the second half of 
fiscal 2023 as compared to the first half of fiscal 2023.

The Company expects Voca�onal segment fiscal 2023 sales to be approximately $2.5 billion, compared to the Company’s previous expecta�on of 
$2.2 billion due to the inclusion of an expected $300 million of sales of AeroTech following its acquisi�on. The Company expects Voca�onal segment 
fiscal 2023 opera�ng income margin in the range of 6.3%, down from the previous expecta�on of 7.3%. The reduc�on in es�mated opera�ng income 
margin is a result of the expected ini�al purchase accoun�ng related to the AeroTech acquisi�on. 

The Company con�nues to expect corporate expenses for fiscal 2023 to be $180 million.

The Company expects earnings per share in the third quarter of fiscal 2023 to be approximately $2.07 per share reflec�ng similar supply chain 
dynamics to those it experienced during the second quarter of fiscal 2023, increased interest expense on the Company’s revolving line of credit facility 
associated with funding for the AeroTech acquisi�on, lower interest income as a result of lower cash balances, and lower miscellaneous income. 
Expected earnings in the third quarter of Fiscal 2023 include approximately $0.08 of acquisi�on costs related to the AeroTech acquisi�on.

RESULTS OF OPERATIONS

CONSOLIDATED RESULTS

The following table presents consolidated results (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   % Change   2023   2022   Change   % Change  

Net sales  $ 2,413.1   $ 2,066.0   $ 347.1    16.8 % $ 4,681.2   $ 4,011.7   $ 669.5    16.7 %
Cost of sales   1,988.6    1,819.0    169.6    9.3 %  3,922.9    3,560.9    362.0    10.2 %
Gross income   424.5    247.0    177.5    71.9 %  758.3    450.8    307.5    68.2 %

% of sales   17.6 %  12.0 %  560 bps       16.2 %  11.2 %  500 bps     
SG&A expenses   185.4    167.9    17.5    10.4 %  384.5    337.1    47.4    14.1 %
Amor�za�on   4.2    2.8    1.4    50.0 %  8.1    5.6    2.5    44.6 %
Opera�ng income   234.9    76.3    158.6    207.9 %  365.7    108.1    257.6    238.3 %

% of sales   9.7 %  3.7 %        7.8 %  2.7 %      

The following table presents net sales by geographic region based on product shipment des�na�on (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   % Change   2023   2022   Change   % Change  

North America  $ 2,055.8   $ 1,896.0   $ 159.8    8.4 % $ 3,984.5   $ 3,665.6   $ 318.9    8.7 %
Europe, Africa and 
Middle East   231.3    91.1    140.2    153.9 %  455.0    184.0    271.0    147.3 %
Rest of the World   126.0    78.9    47.1    59.7 %  241.7    162.1    79.6    49.1 %
  $ 2,413.1   $ 2,066.0   $ 347.1    16.8 % $ 4,681.2   $ 4,011.7   $ 669.5    16.7 %
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Second Quarter Fiscal 2023 Compared to 2022

Consolidated net sales increased as a result of higher sales volume ($224 million), primarily in the Access segment, and higher pricing in response 
to higher input costs ($110 million).

The improvement in consolidated gross margin was due to improved pricing (360 basis points) and favorable product mix (150 basis points).

The increase in consolidated selling, general and administra�ve expenses was due to higher incen�ve compensa�on expense ($14 million) as a 
result of improved performance and higher stock-based compensa�on expense ($3 million).

The increase in consolidated opera�ng income was primarily due to improved pricing ($110 million), the impact of higher gross margin associated 
with higher sales volume ($47 million) and improved sales mix ($41 million), offset in part by higher incen�ve compensa�on costs ($26 million).

First Six Months Fiscal 2023 Compared to 2022

Consolidated net sales increased as a result of higher Access segment sales volume ($455 million) and higher pricing in response to higher input 
costs ($258 million).

The improvement in consolidated gross margin was due to improved pricing (440 basis points) and improved product mix (130 basis points), offset 
by higher material & logis�cs costs (80 basis points).

The increase in consolidated selling, general and administra�ve expenses was due to higher incen�ve compensa�on expense ($25 million) as a 
result of improved performance, a loss on the sale of the rear discharge mixer business ($13 million), restructuring costs ($4 million) and higher stock-
based compensa�on expense ($3 million).

The increase in consolidated opera�ng income was primarily due to improved pricing ($258 million), the impact of higher gross margin associated 
with higher sales volume ($85 million) and improved sales mix ($60 million), offset in part by higher material & logis�cs costs ($44 million), higher 
incen�ve compensa�on costs ($42 million), the loss on the sale of the rear discharge mixer business ($13 million) and higher opera�ng expenses ($10 
million).

The following table presents consolidated non-opera�ng changes (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   2023   2022   Change  

Interest expense, net of interest income  $ (8.1 )  $ (11.9 )  $ 3.8   $ (15.3 )  $ (23.5 )  $ 8.2  
Miscellaneous income (expense)   4.8    (15.1 )   19.9    10.6    (14.0 )   24.6  
                   
Provision for income taxes   56.3    15.4    40.9    90.5    36.2    54.3  
Effec�ve tax rate   24.3 %  31.2 %     25.1 %  51.3 %   
                   
Losses of unconsolidated affiliates  $ (0.3 )  $ (1.8 )  $ 1.5   $ (7.0 )  $ (2.5 )  $ (4.5 )

Second Quarter Fiscal 2023 Compared to 2022

Interest expense net of interest income decreased due to the benefit of higher interest rates on the Company’s cash holdings.

Other miscellaneous income (expense) primarily related to gains and losses on investments, foreign currency transac�on gains and losses, and 
non-service costs of the Company’s pension plans. Results for the second quarter of fiscal 2022 included an unrealized loss of $11.2 million on an 
investment.

Losses of unconsolidated affiliates primarily represented changes in the Company’s equity method investments.
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First Six Months Fiscal 2023 Compared to 2022

Interest expense net of interest income decreased due to the benefit of higher interest rates on the Company’s cash holdings.

Other miscellaneous income (expense) primarily related to gains and losses on investments, foreign currency transac�on gains and losses, and 
non-service costs of the Company’s pension plans. Miscellaneous income in the first six months of fiscal 2023 included a $4.7 million gain on a 
media�on se�lement with the Company’s pension advisor. Miscellaneous expense in the first six months of fiscal 2022 include an unrealized loss of 
$8.6 million on an investment.

The provision for income taxes for the first six months of fiscal 2022 included a charge of $18.1 million related to taxes on income generated in 
prior periods as the Company revised its interpreta�on of certain foreign an�-hybrid tax legisla�on based upon comments from the corresponding 
taxing authori�es in the first quarter of fiscal 2022.

Losses of unconsolidated affiliates primarily represented changes in the Company’s equity method investments. During the first quarter of fiscal 
2023, the Company wrote down its investment in an equity interest in a commercial en�ty in Mexico by $5.9 million based on the es�mated fair market 
value of the en�ty.

SEGMENT RESULTS

Access

The following table presents the Access segment results (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   % Change   2023   2022   Change   % Change  

Net sales  $ 1,328.3   $ 977.1   $ 351.2    35.9 % $ 2,521.5   $ 1,860.2   $ 661.3    35.5 %
Cost of sales   1,049.0    848.9    200.1    23.6 %  2,037.4    1,668.0    369.4    22.1 %
Gross income   279.3    128.2    151.1    117.9 %  484.1    192.2    291.9    151.9 %

% of sales   21.0 %  13.1 %  790 bps       19.2 %  10.3 %  890 bps     
SG&A expenses   65.3    55.4    9.9    17.9 %  134.1    113.6    20.5    18.0 %
Amor�za�on   2.3    0.1    2.2    2200.0 %  3.3    0.2    3.1    1550.0 %
Opera�ng income   211.7    72.7    139.0    191.2 %  346.7    78.4    268.3    342.2 %

% of sales   15.9 %  7.4 %        13.7 %  4.2 %      

Second Quarter Fiscal 2023 Compared to 2022

Access segment net sales increased as a result of improved sales volume in all regions ($262 million), higher pricing in response to higher input 
costs ($68 million) and the inclusion of sales from the Hinowa acquisi�on ($23 million).

The improved gross margin in the Access segment was primarily due to higher pricing (380 basis points), improved logis�cs costs (210 basis points) 
and favorable product mix (140 basis points).

The increase in opera�ng income in the Access segment was primarily due to the impact of higher gross margin associated with higher sales 
volume ($72 million), improved pricing ($68 million) and favorable product mix ($18 million), offset in part by higher incen�ve compensa�on expense 
($12 million).

First Six Months Fiscal 2023 Compared to 2022

Access segment net sales increased as a result of improved sales volume in all regions ($455 million), higher pricing in response to higher input 
costs ($180 million) and the inclusion of sales from the Hinowa acquisi�on ($38 million). Access segment sales in the first six months of fiscal 2023 were 
unfavorably impacted by $11 million from changes in foreign currency exchange rates compared to the first six months of fiscal 2022.

The improved gross margin in the Access segment was primarily due to higher pricing (540 basis points), improved material & logis�cs costs (200 
basis points) and favorable product mix (130 basis points).
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The increase in opera�ng income in the Access segment was primarily due to improved pricing ($180 million), the impact of higher gross margin 
associated with higher sales volume ($116 million) and favorable product mix ($33 million), offset in part by higher incen�ve compensa�on ($20 
million), higher manufacturing costs ($18 million) and increased opera�ng expenses ($10 million).

Defense

The following table presents the Defense segment results (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   % Change   2023   2022   Change   % Change  

Net sales  $ 498.1   $ 539.3   $ (41.2 )   -7.6 % $ 1,011.2   $ 1,074.9   $ (63.7 )   -5.9 %
Cost of sales   454.9    500.2    (45.3 )   -9.1 %  929.7    983.3    (53.6 )   -5.5 %
Gross income   43.2    39.1    4.1    10.5 %  81.5    91.6    (10.1 )   -11.0 %

% of sales   8.7 %  7.3 %  140 bps       8.1 %  8.5 %  -40 bps     
SG&A expenses   35.7    33.8    1.9    5.6 %  70.7    65.3    5.4    8.3 %
Amor�za�on   1.2    1.5    (0.3 )   -20.0 %  2.8    3.1    (0.3 )   -9.7 %
Opera�ng income   6.3    3.8    2.5    65.8 %  8.0    23.2    (15.2 )   -65.5 %

% of sales   1.3 %  0.7 %        0.8 %  2.2 %      

Second Quarter Fiscal 2023 Compared to 2022

Defense segment net sales decreased due to lower Joint Light Tac�cal Vehicle (JLTV) program volume ($117 million) offset in part by higher Family 
of Medium Tac�cal Vehicle sales volume ($44 million). In June 2023, the Company learned that its protest of the award of the JLTV follow on contract to 
another company was denied by the Government Accountability Office. The Company expects to con�nue to build JLTVs through the end of fiscal 2024 
under the current contract. The JLTV program accounted for $238.8 million of sales in the second quarter of fiscal 2023.

The increase in gross margin in the Defense segment was due to lower unfavorable cumula�ve catch-up adjustments on contracts (170 basis 
points).

The increase in opera�ng income in the Defense segment was primarily a result of the lower unfavorable cumula�ve catch-up adjustments on 
contracts ($12 million), offset in part by the impact of lower gross margin associated with lower sales volume ($6 million). Changes in es�mates on 
contracts accounted for under the cost-to-cost method resulted in the cumula�ve catch-up adjustments on contract margins that decreased Defense 
segment opera�ng income by $11.3 million in the second quarter of fiscal 2023 primarily as a result of higher than an�cipated material costs. Changes 
in es�mates on contracts accounted for under the cost-to-cost method decreased Defense segment opera�ng income by $23.0 million in the second 
quarter of fiscal 2022.

First Six Months Fiscal 2023 Compared to 2022

Defense segment net sales decreased due to lower JLTV program volume ($198 million) offset in part by higher Family of Medium Tac�cal Vehicle 
sales volume ($73 million). The JLTV program accounted for $505.0 million of sales in the first six months of fiscal 2023.

The decrease in gross margin in the Defense segment was due to higher inventory reserves (50 basis points).

The decrease in opera�ng income in the Defense segment was primarily a result of the impact of lower gross margin associated with lower sales 
volume ($9 million), higher inventory reserves ($5 million) and higher opera�ng expenses ($5 million).
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Voca�onal

The following table presents the Voca�onal segment results (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   % Change   2023   2022   Change   % Change  

Net sales  $ 587.5   $ 551.8   $ 35.7    6.5 % $ 1,150.2   $ 1,081.1   $ 69.1    6.4 %
Cost of sales   482.9    468.6    14.3    3.1 %  952.4    907.8    44.6    4.9 %
Gross income   104.6    83.2    21.4    25.7 %  197.8    173.3    24.5    14.1 %

% of sales   17.8 %  15.1 %  270 bps       17.2 %  16.0 %  120 bps     
SG&A expenses   43.4    42.2    1.2    2.8 %  107.2    90.2    17.0    18.8 %
Amor�za�on   0.7    1.2    (0.5 )   -41.7 %  2.0    2.3    (0.3 )   -13.0 %
Opera�ng income   60.5    39.8    20.7    52.0 %  88.6    80.8    7.8    9.7 %

% of sales   10.3 %  7.2 %        7.7 %  7.5 %      

Second Quarter Fiscal 2023 Compared to 2022

Voca�onal segment net sales increased due to higher pricing in response to higher input costs ($41 million) and improved sales volume ($21 
million), offset in part by the impact of the sale of the rear discharge mixer business ($33 million).

The increase in gross margin in the Voca�onal segment was primarily a�ributable to higher pricing (540 basis points) and improved product mix 
(80 basis points), offset in part by higher material & logis�cs costs (370 basis points).

The increase in opera�ng income in the Voca�onal segment was largely a result of higher pricing ($41 million) and improved product mix ($9 
million), offset in part by higher material & logis�cs costs ($22 million) and higher incen�ve compensa�on ($5 million).

First Six Months Fiscal 2023 Compared to 2022

Voca�onal segment net sales increased due to higher pricing in response to higher input costs ($78 million).

The increase in gross margin in the Voca�onal segment was primarily a�ributable to higher pricing (510 basis points) and improved product mix 
(80 basis points), offset in part by higher material & logis�cs costs (480 basis points).

The increase in opera�ng income in the Voca�onal segment was largely a result of higher pricing ($78 million), offset in part by higher material & 
logis�cs costs ($55 million) and the loss on the sale of the rear discharge concrete mixer business of $13.3 million.

Corporate and Intersegment Elimina�ons

The following table presents the corporate costs and intersegment elimina�ons (in millions):

  Second Quarter Fiscal   First Six Months Fiscal  
  2023   2022   Change   % Change   2023   2022   Change   % Change  

Net sales  $ (0.8 )  $ (2.2 )  $ 1.4    -63.6 % $ (1.7 )  $ (4.5 )  $ 2.8    -62.2 %
Cost of sales   1.8    1.3    0.5    38.5 %  3.4    1.8    1.6    88.9 %
Gross income   (2.6 )   (3.5 )   0.9    -25.7 %  (5.1 )   (6.3 )   1.2    -19.0 %
Opera�ng expenses   41.0    36.5    4.5    12.3 %  72.5    68.0    4.5    6.6 %
Opera�ng income   (43.6 )   (40.0 )   (3.6 )   9.0 %  (77.6 )   (74.3 )   (3.3 )   4.4 %

Second Quarter Fiscal 2023 Compared to 2022

Corporate opera�ng expenses increased due to higher incen�ve compensa�on costs ($8 million) offset in part by lower project spending ($4 
million).

First Six Months Fiscal 2023 Compared to 2022
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Corporate opera�ng expenses increased due to higher incen�ve compensa�on costs ($12 million) offset in part by the lower project spending ($7 
million).

Liquidity and Capital Resources

The Company generates significant capital resources from opera�ng ac�vi�es, which is the expected primary source of funding for the Company. 
In addi�on to cash generated from opera�ons, the Company had other sources of liquidity available at June 30, 2023, including $355.5 million of cash 
and cash equivalents and $1.09 billion of unused available capacity under the Revolving Credit Facility (as defined in “Liquidity”). The Company used 
available cash and approximately $575 million of borrowings under the Revolving Credit Facility to fund its acquisi�on of AeroTech on August 1, 2023. 
Borrowings under the Revolving Credit Facility could, as discussed below, be limited by a financial covenant contained in the Credit Agreement (as 
defined in “Liquidity”). The Company was in compliance with the financial covenant at June 30, 2023 and expects to remain in compliance with the 
financial covenant contained in the Credit Agreement for the foreseeable future.

The Company con�nues to ac�vely monitor its liquidity posi�on and working capital needs and priori�zes capital expenditures related to capacity 
and strategic investments. The Company remains in a stable overall capital resources and liquidity posi�on that the Company believes is adequate to 
meet its projected needs. During the first six months of fiscal 2023, the Company repurchased $22.6 million in shares of its Common Stock. As of June 
30, 2023, the Company had approximately 11.3 million shares of Common Stock remaining under its repurchase authoriza�on.

Financial Condi�on at June 30, 2023

The Company’s capitaliza�on was as follows (in millions):

  
June 30,

2023   
December 31,

2022  
Cash and cash equivalents  $ 355.5   $ 805.9  
Total debt   597.3    604.7  
Total shareholders’ equity   3,396.8    3,185.7  
Total capitaliza�on (debt plus equity)   3,994.1    3,790.4  
Debt to total capitaliza�on   15.0 %  16.0 %

The Company’s ra�o of debt to total capitaliza�on of 15.0% at June 30, 2023 remained within its targeted range. Subsequent to the acquisi�on of 
AeroTech, it is expected the debt to total capitaliza�on ra�o will increase to approximately 25% for a short period of �me. 

The Company’s goal is to maintain an investment-grade credit ra�ng. The ra�ng agencies periodically update the Company’s credit ra�ngs as 
events or changes in economic condi�ons occur. At June 30, 2023, the long-term credit ra�ngs assigned to the Company’s senior debt securi�es by the 
credit ra�ng agencies engaged by the Company were as follows:

Ra�ng Agency  Ra�ng
Fitch Ra�ngs  BBB
Moody’s Investor Services, Inc.  Baa3
Standards & Poor’s  BBB

The Company does not an�cipate that the acquisi�on of AeroTech will have a nega�ve impact on the Company's long-term credit ra�ngs.

Consolidated days sales outstanding (defined as “Trade Receivables” at quarter end divided by “Net Sales” for the most recent quarter mul�plied 
by 90 days) increased from 45 days at December 31, 2022 to 48 days at June 30, 2023. Days sales outstanding for segments other than the Defense 
segment increased from 49 days at December 31, 2022 to 53 days at June 30, 2023 due to the �ming of sales within the Access segment. Consolidated 
inventory turns (defined as “Cost of Sales” on an annualized basis, divided by the average “Inventory” at the past five quarter end periods) was 4.1 
�mes at both December 31, 2022 and June 30, 2023. Consolidated days payable outstanding (defined as “Accounts Payable” at quarter end divided by 
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material costs of sales for the most recent quarter mul�plied by 90 days) was 63 days at June 30, 2023, down from 66 days at December 31, 2022 due 
to invoice processing �ming.

Cash Flows

Opera�ng Cash Flows

Opera�ng ac�vi�es used $46.6 million of cash in the first six months of fiscal 2023 compared to $22.9 million during the first six months of fiscal 
2022. Higher net income during the first six months of fiscal 2023 was offset by higher working capital as a result of lower customer advances and a 
decrease in days payable outstanding. The Company expects to generate approximately $550 million of cash flows from opera�ons in fiscal 2023 as 
compared to its previous es�mate of $650 million of cash flows from opera�ons. The reduc�on in es�mated cash flows from opera�ons is a result of a 
combina�on of higher an�cipated accounts receivables related to the higher sales levels and higher NGDV start-up investments.

Inves�ng Cash Flows

Inves�ng ac�vi�es used cash of $295.4 million in the first six months of fiscal 2023 compared to $139.2 million during the first six months of fiscal 
2022. The Company used available cash to fund the acquisi�on of Hinowa S.p.A. for $187.9 million during the first quarter of fiscal 2023. Through June 
30, 2023, the Company u�lized $129.8 million for capital expenditures. The Company an�cipates that it will spend $350 million on capital expenditures 
in fiscal 2023. The expected increase in capital spending in fiscal 2023 compared to other recent fiscal years is primarily a result of investments in the 
NGDV facility in South Carolina as well as manufacturing capacity expansions in the Access and Voca�onal segments.

Financing Cash Flows

Financing ac�vi�es used cash of $109.1 million in the first six months of fiscal 2023 compared to $425.4 million during the first six months of fiscal 
2022. The decrease in cash u�lized for financing ac�vi�es was due to the repayment of the Company’s $225 million term loan in the second quarter of 
fiscal 2022 and a decrease in Common Stock repurchases under authoriza�ons approved by the Company’s Board of Directors. In the first six months of 
fiscal 2023, the Company repurchased 265,795 shares of its Common Stock at an aggregate cost of $22.6 million. In the first six months of fiscal 2022, 
the Company repurchased 1,508,467 shares of its Common Stock at an aggregate cost of $155.0 million.

Liquidity

Senior Credit Agreement

On March 23, 2022, the Company entered into a Third Amended and Restated Credit Agreement (the “Credit Agreement”). The Credit Agreement 
provides for an unsecured revolving credit facility (the “Revolving Credit Facility”) that matures in March 2027 with an ini�al maximum aggregate 
amount of availability of $1.1 billion.

Under the Credit Agreement, the Company is obligated to pay (i) an unused commitment fee ranging from 0.080% to 0.225% per annum of the 
average daily unused por�on of the aggregate revolving credit commitments under the Credit Agreement and (ii) a fee ranging from 0.4375% to 1.500% 
per annum of the maximum amount available to be drawn for each le�er of credit issued and outstanding under the Credit Agreement.

Covenant Compliance

The Credit Agreement contains various restric�ons and covenants, including a requirement that the Company maintain a leverage ra�o at certain 
levels, subject to certain excep�ons, restric�ons on the ability of the Company and certain of its subsidiaries to consolidate or merge, create liens, incur 
addi�onal subsidiary indebtedness and consummate acquisi�ons and a restric�on on the disposi�on of all or substan�ally all of the assets of the 
Company and its subsidiaries taken as a whole. The Company was in compliance with the financial covenant contained in the Credit Agreement as of 
June 30, 2023 and expects to be able to meet the financial covenant contained in the Credit Agreement over the next twelve months.
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Senior Notes

In May 2018, the Company issued $300.0 million of 4.600% unsecured senior notes due May 15, 2028 (the “2028 Senior Notes”). In February 
2020, the Company issued $300.0 million of 3.100% unsecured senior notes due March 1, 2030 (the “2030 Senior Notes”). The 2028 Senior Notes and 
the 2030 Senior Notes were issued pursuant to an indenture (the “Indenture”) between the Company and a trustee. The Indenture contains customary 
affirma�ve and nega�ve covenants. The Company has the op�on to redeem the 2028 Senior Notes and 2030 Senior Notes at any �me for a premium.

Refer to Note 11 to Condensed Consolidated Financial Statements for addi�onal informa�on regarding the Company’s debt as of June 30, 2023.

Applica�on of Cri�cal Accoun�ng Policies

The prepara�on of financial statements and related disclosures in conformity with accoun�ng principles generally accepted in the United States 
requires the Company to make judgments, assump�ons and es�mates that affect the amounts reported in the Condensed Consolidated Financial 
Statements and accompanying notes. The accoun�ng policies that the Company believes are most cri�cal to the portrayal of its financial condi�on and 
results of opera�ons are reported in Item 7 of the Company’s Annual Report on Form 10-K for the year ended December 31, 2022.

Cri�cal Accoun�ng Es�mates

The Company’s disclosures of cri�cal accoun�ng es�mates in its Annual Report on Form 10-K for the year ended December 31, 2022 have not 
materially changed since that report was filed.

New Accoun�ng Standards

There are no significant impacts of new accoun�ng standards on the Company’s Condensed Consolidated Financial Statements.

Customers and Backlog

Sales to the U.S. government comprised approximately 19% of the Company’s net sales in the first six months of fiscal 2023. No other single 
customer accounted for more than 10% of the Company’s net sales for this period. A substan�al majority of the Company’s net sales are derived from 
the fulfillment of customer orders that are received prior to commencing produc�on.

The Company’s backlog at June 30, 2023 increased 14.9% to $15.0 billion compared to $13.0 billion at June 30, 2022. Access segment backlog 
increased 9.9% to $4.4 billion at June 30, 2023 compared to $4.0 billion at June 30, 2022. Demand for access equipment has remained high due to 
demand from customers to support mega projects, infrastructure spending, non-residen�al construc�on and aged fleets. Defense segment backlog 
increased 7.7% to $6.7 billion at June 30, 2023 compared to $6.3 billion at June 30, 2022 primarily due to a change in mix to a higher percentage of 
ba�ery electric vehicles on the ini�al vehicle order from the USPS for the NGDV program. Voca�onal segment backlog increased 38.0% to $3.9 billion at 
June 30, 2023 compared to $2.8 billion at June 30, 2022 due to strong demand for fire apparatus coming out of the COVID-19 pandemic. Global supply 
chain challenges and the associated delays in produc�on have also led to higher backlogs in the Access and Voca�onal segments.

Backlog represents the dollar amount of revenues that the Company an�cipates from customer contracts that have been awarded and/or are in 
progress. Reported backlog includes the original contract amount and any contract modifica�ons that have been agreed upon. Reported backlog 
excludes purchase op�ons, announced orders for which defini�ve contracts have not been executed and any poten�al future contract modifica�ons. 
Backlog is comprised of fixed and variable priced contracts that may be canceled, modified or otherwise changed in the future. As a result, backlog may 
not be indica�ve of future opera�ng results. Backlog informa�on and comparisons thereof as of different dates may not be accurate indicators of future 
sales or the ra�o of the Company’s future sales to the DoD versus its sales to other customers. Approximately 70% of the Company’s June 30, 2023 
backlog is not expected to be filled in fiscal 2023.
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Non-GAAP Financial Measures

The Company is forecas�ng earnings per share excluding items that affect comparability. When the Company forecasts earnings per share, 
excluding items, this is considered a non-GAAP financial measure. The Company believes excluding the impact of these items is useful to investors to 
allow a more accurate comparison of the Company’s opera�ng performance to prior year results. Non-GAAP financial measures should be viewed in 
addi�on to, and not as an alterna�ve for, the Company’s results or forecasts prepared in accordance with GAAP. The table below presents a 
reconcilia�on of the Company’s presented non-GAAP measure to the most directly comparable GAAP measure:

  Fiscal 2023 Expecta�ons  
Earnings per share-diluted (GAAP)   7.65  
Loss on sale of a business, net of tax   0.17  
Acquisi�on costs, net of tax   0.09  
Impairment of equity method investment   0.09  
Pension advisor se�lement, net of tax   (0.05 )
Restructuring costs, net of tax   0.05  
Adjusted earnings per share-diluted (non-GAAP)   8.00  
 

ITEM 3. QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

The Company’s quan�ta�ve and qualita�ve disclosures about market risk for changes in interest rates and commodity risk, which are incorporated 
by reference to Item 7A of the Company’s Annual Report on Form 10-K for the year ended December 31, 2022, have not materially changed since that 
report was filed.
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ITEM 4. CONTROLS AND PROCEDURES

Evalua�on of Disclosure Controls and Procedures. In accordance with Rule 13a-15(b) of the Exchange Act, the Company’s management evaluated, 
with the par�cipa�on of the Company’s President and Chief Execu�ve Officer and Execu�ve Vice President and Chief Financial Officer, the effec�veness 
of the design and opera�on of the Company’s disclosure controls and procedures (as defined in Rule 13a-15(e) under the Exchange Act) as of June 30, 
2023. Based upon their evalua�on of these disclosure controls and procedures, the President and Chief Execu�ve Officer and the Execu�ve Vice 
President and Chief Financial Officer concluded that the disclosure controls and procedures were effec�ve as of June 30, 2023 to ensure that 
informa�on required to be disclosed by the Company in the reports it files or submits under the Exchange Act is recorded, processed, summarized and 
reported, within the �me period specified in the Securi�es and Exchange Commission rules and forms, and to ensure that informa�on required to be 
disclosed by the Company in the reports it files or submits under the Exchange Act is accumulated and communicated to the Company’s management, 
including its principal execu�ve and principal financial officers, as appropriate, to allow �mely decisions regarding required disclosure.

Changes in Internal Control over Financial Repor�ng. There were no changes in the Company’s internal control over financial repor�ng that 
occurred during the three months ended June 30, 2023 that have materially affected, or are reasonably likely to materially affect, the Company’s 
internal control over financial repor�ng.
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PART II - OTHER INFORMATION

ITEM 1. LEGAL PROCEEDINGS

None.

ITEM 1A. RISK FACTORS

The Company’s financial posi�on, results of opera�ons and cash flows are subject to various risks, many of which are not exclusively within the 
Company’s control, which may cause actual performance to differ materially from historical or projected future performance. In addi�on to the other 
informa�on set forth in this report, you should carefully consider the risk factors discussed in Item 1A. of our Annual Report on Form 10-K for the year 
ended December 31, 2022, which have not materially changed.

ITEM 2. UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS

Common Stock Repurchases

The following table sets forth informa�on with respect to purchases of Common Stock made by the Company or on the Company’s behalf during 
the three months ended June 30, 2023:
 

Period  

Total Number of 
Shares

Purchased   
Average Price
Paid per Share   

Total Number of Shares
Purchased as

Part of Publicly
Announced Plans or

Programs   

Maximum Number of
Shares That May Yet Be 

Purchased
Under the Plans or

Programs  
April 1 - April 30   92,626   $ 79.38    92,626    11,284,882  
May 1 - May 31   —   $ —    —    11,284,882  
June 1 - June 30   —   $ —    —    11,284,882  

Total   92,626       92,626    11,284,882  
 

In May 2019, the Company’s Board of Directors approved a Common Stock repurchase authoriza�on for which there was remaining authority to 
repurchase 4,109,419 shares of Common Stock as of May 3, 2022. On May 3, 2022, the Board of Directors increased the Common Stock 
repurchase authoriza�on by 7,890,581 shares to 12,000,000 shares as of that date. The Company repurchased 265,795 shares of Common Stock 
under these authoriza�ons during the six months ended June 30, 2023 at a cost of $22.6 million. As of June 30, 2023, the Company had remaining 
authority to repurchase 11,284,882 shares of Common Stock. The Company can use the current authoriza�on at any �me as there is no expira�on 
date associated with the authoriza�on. From �me to �me, the Company may enter into a Rule 10b5-1 trading plan for the purpose of 
repurchasing shares under this authoriza�on.

The Company intends to declare and pay dividends on a regular basis. However, the payment of future dividends is at the discre�on of the 
Company’s Board of Directors and will depend upon, among other things, future earnings and cash flows, capital requirements, the Company’s general 
financial condi�on, general business condi�ons and other factors.

ITEM 4. MINE SAFETY DISCLOSURES

Not applicable.
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ITEM 5. OTHER INFORMATION

(a) On July 28, 2023, the Human Resources Commi�ee of the Board of Directors of Oshkosh Corpora�on approved a Severance Policy that applies 
to execu�ves that the Commi�ee designates as eligible and the Commi�ee designated all of the Company’s named execu�ve officers other than our 
Chief Execu�ve Officer as eligible. If a designated execu�ve’s employment is terminated without cause or a designated execu�ve terminates their 
employment for good reason, then, provided the designated execu�ve executes a release of claims, the designated execu�ve will be en�tled to receive 
severance compensa�on approxima�ng one year’s salary and target bonus together with a pro rata bonus for the then current year and a COBRA 
subsidy.

(c) During the three months ended June 30, 2023, no director or Sec�on 16 officer of the Company adopted or terminated a “Rule 10b5-1 trading 
arrangement” or “non-Rule 10b5-1 trading arrangement,” as each term is defined in Item 408(a) of Regula�on S-K.

ITEM 6. EXHIBITS
 
Exhibit No. Descrip�on
  10.1 Stock and Asset Purchase Agreement, dated as of May 26, 2023, by and among the Company, John Bean Technologies Corpora�on, 

and JBT AeroTech Corpora�on.
  
  10.2 Severance Agreement between Oshkosh Corpora�on and John P. Pfeifer dated April 2, 2021.*
  
  10.3 Oshkosh Corpora�on Severance Policy (which currently applies to all of the Company’s execu�ve officers other than Mr. Pfeifer as 

eligible).*
  
  31.1 Cer�fica�on by the President and Chief Execu�ve Officer, pursuant to Sec�on 302 of the Sarbanes-Oxley Act, dated August 1, 2023.
  
  31.2 Cer�fica�on by the Execu�ve Vice President and Chief Financial Officer, pursuant to Sec�on 302 of the Sarbanes-Oxley Act, dated 

August 1, 2023.
  
  32.1 Wri�en Statement of the President and Chief Execu�ve Officer, pursuant to 18 U.S.C. §1350, dated August 1, 2023.
  
  32.2 Wri�en Statement of the Execu�ve Vice President and Chief Financial Officer, pursuant to 18 U.S.C. §1350, dated August 1, 2023.
  
  101.INS The instance document does not appear in the interac�ve data file because its XBRL (Extensible Business Repor�ng Language) tags are 

embedded within the Inline XBRL document.
  
  101.SCH Inline XBRL Taxonomy Extension Schema Document.
  
  101.CAL Inline XBRL Taxonomy Extension Calcula�on Linkbase Document.
  
  101.DEF Inline XBRL Taxonomy Extension Defini�on Linkbase Document.
  
  101.LAB Inline XBRL Taxonomy Extension Label Linkbase Document.
  
  101.PRE Inline XBRL Taxonomy Extension Presenta�on Linkbase Document.
  
  104 Cover Page Interac�ve Data File (embedded within the Inline XBRL document).
 

*    Denotes a management contract or compensatory plan or arrangement.
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SIGNATURES

Pursuant to the requirements of the Securi�es Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the 
undersigned, thereunto duly authorized.
 
  OSHKOSH CORPORATION
   
   
August 1, 2023 By /s/ John C. Pfeifer

  
John C. Pfeifer, President and Chief Execu�ve Officer 
(Principal Execu�ve Officer)

   
   
August 1, 2023 By /s/ Michael E. Pack

  
Michael E. Pack, Execu�ve Vice President and Chief Financial Officer
(Principal Financial Officer)

   
   
August 1, 2023 By /s/ James C. Freeders

  
James C. Freeders, Senior Vice President Finance and Controller
(Principal Accoun�ng Officer)
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STOCK AND ASSET PURCHASE AGREEMENT

This STOCK AND ASSET PURCHASE AGREEMENT (this “Agreement”), dated as of May 26, 2023, is made by and among JOHN BEAN 
TECHNOLOGIES CORPORATION, a Delaware corpora�on (“Seller”), JBT AEROTECH CORPORATION, a Delaware corpora�on (the “Company”), and 
OSHKOSH CORPORATION, a Wisconsin corpora�on (“Purchaser”).  Each of Seller, the Company and Purchaser is some�mes individually referenced 
herein as a “Party”, and all of Seller, the Company and Purchaser are some�mes collec�vely referenced herein as the “Par�es”.  Certain capitalized 
terms used herein have the applicable meanings set forth in Annex A.

RECITALS

WHEREAS, the Company, directly or indirectly through its Affiliates (including the Company Subsidiaries), is, and has been, engaged 
in the business of designing, manufacturing and servicing mobile avia�on ground support equipment and so�ware, including commercial and military 
cargo loading, aircra� deicing, aircra� towing, and aircra� ground power and cooling systems to airport authori�es, airlines, airfreight and ground 
handling companies, military forces and defense contractors and other industries; fixed gate equipment and so�ware for passenger boarding to airport 
authori�es and airlines; and managed services for airport equipment, systems and facili�es for airport authori�es and airlines (the “Business”);

WHEREAS, Seller is the legal, beneficial and record owner of all of the issued and outstanding shares of capital stock of the 
Company (the “Shares”) and owns, directly or indirectly, the Local Transferred Assets; and

WHEREAS, Purchaser desires to acquire the Business by purchasing all of the Shares and the Local Transferred Assets from Seller 
and its applicable subsidiaries, and Seller desires to sell the Business by selling, or causing its applicable subsidiaries to sell, all of the Shares and the 
Local Transferred Assets to Purchaser and its applicable subsidiaries, in each case, on the terms and subject to the condi�ons set forth herein.

NOW, THEREFORE, in considera�on of the representa�ons, warran�es, covenants, agreements and undertakings contained herein, 
and other good and valuable considera�on, the receipt and sufficiency of which are hereby acknowledged, the Par�es, each intending to be legally 
bound, hereby agree as follows:

ARTICLE I 

PURCHASE AND SALE

SECTION 1.01 Purchase and Sale of the Shares and the Local Transferred Assets.  Upon the terms and subject to the condi�ons set forth 
in this Agreement, at the Closing, (a) (i) Seller shall sell, transfer, convey, assign and deliver to Purchaser, and Purchaser shall accept the sale, transfer, 
conveyance, assignment and delivery by Seller of, all of Seller’s right, �tle and interest in, to and under the Shares, free and clear of all Liens (other than 
restric�ons on transfer under applicable state or federal securi�es Laws), and (ii) Seller shall, and shall cause all of the Selling En��es to, sell, transfer, 
convey, assign and deliver to Purchaser or its designated subsidiaries, and Purchaser shall, or shall cause its designated subsidiaries to, accept the sale, 
transfer, conveyance, assignment and delivery by each Selling En�ty of, free and clear of any Liens (other than Permi�ed Liens), all of each such Selling 
En�ty’s right, �tle and interest in, to and under the Local Transferred Assets, and (b) in exchange therefor, (i) Purchaser shall, or shall cause its 
designated subsidiaries to, assume the Local Assumed Liabili�es, and (ii) Purchaser shall pay to Seller, and Seller shall accept the payment from 
Purchaser of, the Purchase Price, payable as set forth in Sec�on 1.02(c)(i) and subject to adjustment as set forth in Sec�on 1.04.

SECTION 1.02 Closing.

(a) The closing of the Transac�ons (the “Closing”) shall be held at the offices of Kirkland & Ellis LLP, 601 Lexington Avenue, New 
York, New York 10022, at 10:00 a.m., New York City �me, or remotely via the electronic exchange of documents and signatures, on the third (3rd) 
Business Day following the sa�sfac�on of the condi�ons set forth in Ar�cle VIII (or, to the extent permi�ed by applicable Law, waived) (other than those 
condi�ons that, by their nature, are to be sa�sfied by delivery of documents or are otherwise to be sa�sfied at the Closing and that would be so 
sa�sfied, but subject to the 

 
 



 
sa�sfac�on (or, to the extent permi�ed by applicable Law, waiver) of such condi�ons at the Closing) (the date on which such condi�ons are sa�sfied or 
waived, the “Closing Condi�on Sa�sfac�on Date”), or at such other place, �me and date as shall be agreed between Purchaser and Seller; provided 
that, Purchaser may elect, by wri�en no�ce to Seller within one (1) Business Day a�er the Closing Condi�on Sa�sfac�on Date, to have the Closing occur 
instead on the first (1st) Business Day of the calendar month immediately following the calendar month in which the Closing Condi�on Sa�sfac�on Date 
occurs; provided, further, that if Purchaser delivers the no�ce referred to in the foregoing proviso, notwithstanding anything in this Agreement to the 
contrary, if Seller therea�er delivers a cer�ficate to Purchaser dated on or a�er the Closing Condi�on Sa�sfac�on Date and signed by an authorized 
officer of Seller confirming the provisions of Sec�on 8.01(a)(i) and Sec�on 8.01(b)(i) (in each case, replacing references therein to the “Closing” with the 
“Closing Condi�on Sa�sfac�on Date”), the condi�ons set forth in Sec�on 8.01(a)(i) and Sec�on 8.01(b)(i) shall be deemed to have been irrevocably 
sa�sfied as of the date of delivery thereof, and the Closing shall not be subject to further sa�sfac�on or waiver of such condi�ons on or prior to the 
Closing Date (and, for the avoidance of doubt, the cer�ficates referred to in Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii) shall be deemed to not require 
confirma�on of the sa�sfac�on of the condi�ons set forth in Sec�on 8.01(a)(i) and Sec�on 8.01(b)(i), as applicable).  The date on which the Closing 
takes place is referred to in this Agreement as the “Closing Date”.  The Closing shall be deemed to be effec�ve as of 12:01 a.m., New York City �me, on 
the Closing Date.

(b) At the Closing, Seller shall deliver or cause to be delivered to Purchaser:

(i) an IRS Form W-9 executed by Seller;

(ii) the cer�ficate required to be delivered pursuant to Sec�on 8.01(a)(iii);

(iii) the cer�ficate required to be delivered pursuant to Sec�on 8.01(b)(iii); and

(iv) counterparts of the Other Transac�on Documents to which Seller or any of its Affiliates is a party, duly executed by 
Seller or such Affiliate, as applicable.

(c) At the Closing, Purchaser shall deliver or cause to be delivered to Seller:

(i) by wire transfer to a bank account designated in wri�ng by Seller no later than two (2) Business Days prior to the 
Closing Date, immediately available funds in an amount equal to the Closing Date Purchase Price;

(ii) the cer�ficate required to be delivered pursuant to Sec�on 8.02(a)(iii); and

(iii) counterparts of the Other Transac�on Documents to which Purchaser or any of its Affiliates is a party, duly executed 
by Purchaser or such Affiliate, as applicable.

SECTION 1.03 Es�mated Statement.  No later than five (5) Business Days prior to the Closing, Seller shall deliver to Purchaser a wri�en 
statement se�ng forth its good faith es�mate of each of the following, in each case, determined and calculated in accordance with the Accoun�ng 
Principles and the applicable defini�ons set forth herein: (i) Cash as of the Measurement Time (but giving effect to any subsequent cash dividends or 
distribu�ons to Seller or its Subsidiaries (other than the Company Group), in each case a�er the Measurement Time but prior to the Closing), (ii) 
Funded Debt as of the Measurement Time (but giving effect to any subsequent incurrence of Funded Debt a�er the Measurement Time but prior to the 
Closing), (iii) Working Capital as of the Measurement Time and (iv) Unpaid Company Transac�on Expenses incurred but not paid at or prior to the 
Closing, together with a calcula�on of the Closing Date Purchase Price (the “Es�mated Statement”).

SECTION 1.04 Post-Closing Adjustment.

(a) As soon as reasonably prac�cable following the Closing Date, and, in any event, no later than sixty (60) days therea�er, 
Purchaser shall prepare and deliver to Seller (i) an unaudited balance sheet of the Company as at the Closing (the “Closing Balance Sheet”) and (ii) a 
statement (together with the Closing Balance Sheet, the “Statement”) se�ng forth, in each case, a good faith calcula�on of (A) Cash as of the 
Measurement Time (but giving effect to any subsequent cash dividends 

 
 



 
or distribu�ons to Seller or its Subsidiaries (other than the Company Group), in each case a�er the Measurement Time but prior to the Closing), (B) 
Funded Debt as of the Measurement Time (but giving effect to any subsequent incurrence of Funded Debt a�er the Measurement Time but prior to the 
Closing), (C) Working Capital as of the Measurement Time, and (D) Unpaid Company Transac�on Expenses incurred but not paid at or prior to the 
Closing, together with a calcula�on of the Purchase Price based on such amounts and reasonable suppor�ng detail, in the case of each of clauses (i) 
and (ii), based on the books and records of the Company and determined and calculated in accordance with the Accoun�ng Principles, the applicable 
defini�ons set forth herein and, except as otherwise provided herein, without taking into account any changes in assets or liabili�es as a result of 
purchase accoun�ng adjustments or changes arising from change of control or ownership (except with respect to Funded Debt and Unpaid Company 
Transac�on Expenses).  Nothing in this Sec�on 1.04 is intended to be used to adjust for errors or omissions that may be found with respect to the 
Financial Statements or any inconsistencies between the Accoun�ng Principles, on the one hand, and GAAP, on the other hand.  If Purchaser fails to 
�mely deliver or cause to be delivered a Statement in accordance with this Sec�on 1.04(a), then the Es�mated Statement shall be deemed to be the 
Statement, and Seller may deliver a No�ce of Disagreement with respect thereto in accordance with Sec�on 1.04(b).

(b) The Statement shall become final and binding upon Seller and Purchaser at 11:59 p.m., New York City �me, on the date that is 
sixty (60) days following Seller’s receipt thereof (the “Disagreement Deadline”), unless Seller gives wri�en no�ce to Purchaser of its disagreement with 
the Statement and any item or calcula�on set forth therein (the “No�ce of Disagreement”) prior to such �me, which No�ce of Disagreement shall 
specify in reasonable detail each item or calcula�on subject to disagreement, the nature and basis of any such disagreement so asserted and, to the 
extent reasonably prac�cable, Seller’s alterna�ve calcula�on of each disputed item or calcula�on, and each item or calcula�on contained in the 
Statement that is not subject to the No�ce of Disagreement shall become final and binding upon Seller and Purchaser; provided, however, that if 
Purchaser has not provided the access or informa�on to Seller contemplated by Sec�on 1.04(d), the Disagreement Deadline shall be automa�cally 
extended un�l the date that is five (5) Business Days a�er Purchaser provides such access or informa�on pursuant to Sec�on 1.04(d).  If the No�ce of 
Disagreement is delivered by Seller prior to the Disagreement Deadline, then the Statement (as revised in accordance with this Sec�on 1.04) shall 
become final and binding upon Seller and Purchaser on the earlier of (A) the date Seller and Purchaser resolve in wri�ng all differences they have with 
respect to the ma�ers specified in the No�ce of Disagreement and (B) the date all disputed ma�ers are finally resolved in wri�ng by the Accoun�ng 
Firm pursuant to this Sec�on 1.04.  During the thirty (30)-day period following the delivery of the No�ce of Disagreement (the “Resolu�on Period”), 
Seller and Purchaser shall seek in good faith to resolve in wri�ng any differences that they have with respect to the ma�ers specified in the No�ce of 
Disagreement and agree on a final and binding determina�on of such disputed items or calcula�ons.  If any ma�er specified in the No�ce of 
Disagreement remains in dispute at the end of the Resolu�on Period, then Seller and Purchaser shall engage the dispute resolu�on group of Grant 
Thornton LLP or, if Grant Thornton LLP refuses such engagement, the dispute resolu�on group of an interna�onally recognized independent accoun�ng 
firm mutually sa�sfactory to Seller and Purchaser (the “Accoun�ng Firm”), to resolve any and all such ma�ers and, no later than five (5) days following 
such engagement, shall submit to the Accoun�ng Firm in wri�ng their respec�ve posi�ons with respect to any and all ma�ers that remain in dispute 
and that were included in the No�ce of Disagreement.  Seller and Purchaser shall jointly instruct the Accoun�ng Firm that it (1) shall act as an expert 
and not as an arbitrator, (2) shall review only the ma�ers that were included in the No�ce of Disagreement and that remain in dispute, (3) shall make 
its determina�on in accordance with the requirements of this Sec�on 1.04 and based solely on the wri�en submissions of Seller and Purchaser and 
their respec�ve Representa�ves and not by independent review, (4) shall not assign a value for any item that remains in dispute that is greater than the 
greatest value or smaller than the smallest value set forth by either Party with respect to such item in their respec�ve wri�en submissions to the 
Accoun�ng Firm as to the resolu�on of such item and (5) shall render its wri�en decision as promptly as prac�cable, but in no event later than thirty 
(30) days a�er submission to the Accoun�ng Firm of the last to be submi�ed of the Par�es’ respec�ve wri�en submissions as to the resolu�on of all 
ma�ers in dispute.  Each of Seller and Purchaser shall furnish to the Accoun�ng Firm such Records and informa�on rela�ng to the disputed items as the 
Accoun�ng Firm may reasonably request in connec�on with its determina�on of such disputed items.  A copy of all materials submi�ed to the 
Accoun�ng Firm by Seller or Purchaser, as applicable, shall be provided to such other Party concurrently with the submission thereof to the Accoun�ng 
Firm.  For the avoidance of doubt, neither Seller nor Purchaser shall have any ex parte communica�ons (whether wri�en or oral) with the Accoun�ng 
Firm.  Judgment may be entered upon the determina�on of the Accoun�ng Firm in any court having jurisdic�on over the Party against which such 
determina�on is to be enforced.  The scope of the disputes to be resolved by the Accoun�ng Firm shall be limited to whether there were mathema�cal 
errors in the Statement and whether any component of Purchase Price as calculated in the Statement was calculated in accordance with the applicable 
defini�ons herein, the 

 
 



 
Accoun�ng Principles and this Sec�on 1.04, and the Accoun�ng Firm is not authorized or permi�ed to make any other determina�on, including any 
determina�on as to whether the Accoun�ng Principles were followed in calcula�ng Target Working Capital or whether any inclusion in or omission from 
the Reference Balance Sheet is correct.  Any determina�on by the Accoun�ng Firm, and any work or analysis performed by the Accoun�ng Firm in 
connec�on with its resolu�on of any dispute under this Sec�on 1.04, shall not be admissible in evidence in any Proceeding between Seller and 
Purchaser, other than to the extent necessary to enforce any payment obliga�on under Sec�on 1.04(c).  Without limi�ng the generality of the 
foregoing, the Accoun�ng Firm is not authorized or permi�ed to make any determina�on as to any ma�er contemplated by this Agreement, except as 
set forth in this Sec�on 1.04.  The Accoun�ng Firm’s determina�on shall be accompanied by a cer�ficate of the Accoun�ng Firm that it reached its 
decision in accordance with the provisions of this Sec�on 1.04(b).  The cer�ficate of the Accoun�ng Firm shall be final, conclusive and binding on the 
Par�es, absent manifest error or fraud.  At any �me, including following the Resolu�on Period, Seller and Purchaser may agree in wri�ng to se�le any 
disputed ma�er set forth in the No�ce of Disagreement, including any disputed ma�er submi�ed to the Accoun�ng Firm, which agreement shall be 
final and binding upon Seller and Purchaser; provided that, if such disputed ma�er has been submi�ed to the Accoun�ng Firm, Seller and Purchaser 
shall jointly instruct the Accoun�ng Firm not to resolve such disputed ma�er, it being agreed that if the Accoun�ng Firm nonetheless resolves such 
disputed ma�er, the agreement of Seller and Purchaser with respect to such disputed ma�er shall control.  The fees and expenses of the Accoun�ng 
Firm in its capacity as such shall be borne by Seller and Purchaser in inverse propor�on as the Par�es may prevail on ma�ers resolved by the 
Accoun�ng Firm, which propor�onate alloca�ons shall be determined by the Accoun�ng Firm at the �me the determina�on of the Accoun�ng Firm is 
rendered on the merits of the ma�ers submi�ed.  The fees, costs and expenses of Purchaser incurred in connec�on with its prepara�on of the 
Statement, its review of the No�ce of Disagreement and its prepara�on of any wri�en submission to the Accoun�ng Firm shall be borne by Purchaser, 
and the fees, costs and expenses of Seller incurred in connec�on with its review of the Statement, its prepara�on of the No�ce of Disagreement and its 
prepara�on of any wri�en submission to the Accoun�ng Firm shall be borne by Seller.

(c) If the Closing Date Purchase Price is less than the Final Purchase Price, then Purchaser shall pay to an account designated in 
wri�ng by Seller the amount of such difference by wire transfer of immediately available funds no later than five (5) Business Days a�er the Statement 
becomes final and binding on Seller and Purchaser pursuant to Sec�on 1.04(b).  If the Final Purchase Price is less than the Closing Date Purchase Price, 
then Seller shall pay to an account designated in wri�ng by Purchaser the amount of such difference by wire transfer of immediately available funds no 
later than five (5) Business Days a�er the Statement becomes final and binding on Seller and Purchaser pursuant to Sec�on 1.04(b).

(d) Purchaser agrees that, from and a�er the Closing and un�l the date on which the Statement shall become final and binding on 
the Par�es pursuant to Sec�on 1.04(b), (i) it shall preserve the accoun�ng Records of the Company on which the Statement is to be based and shall not 
take any ac�on with respect to such Records that would obstruct, prevent or otherwise affect the procedures or the results of the procedures set forth 
in this Sec�on 1.04 and (ii) it shall afford and cause to be afforded to Seller and any Representa�ve of Seller, in connec�on with the prepara�on of the 
No�ce of Disagreement and any adjustment to the Purchase Price contemplated by this Sec�on 1.04, access, upon reasonable no�ce and during 
normal business hours, to such proper�es, books, contracts, personnel (including personnel responsible for accoun�ng and finance and senior 
management) and Records of the Company and Purchaser’s and its accountants’ work papers as Seller may reasonably request if, and solely to the 
extent, relevant to the prepara�on of the Statement, the No�ce of Disagreement or the adjustment contemplated by this Sec�on 1.04, and shall 
provide Seller, upon Seller’s reasonable request and at Seller’s expense, with copies of any such books, contracts and Records; provided that any such 
access, books, contracts, Records or informa�on provided pursuant to this Sec�on 1.04(d) shall be used by Seller solely for purposes of determining any 
adjustment to the Purchase Price (including in preparing the No�ce of Disagreement).

(e) Any amounts paid pursuant to Sec�on 1.04(c) will cons�tute an adjustment to the Purchase Price for all purposes hereunder 
(including U.S. federal and applicable state and local income tax purposes), unless otherwise required by applicable Law.

SECTION 1.05 Withholding.  Notwithstanding anything herein to the contrary, Purchaser and its Affiliates, on the one hand, and Seller 
and its Affiliates, on the other hand, shall be en�tled to deduct and withhold from amounts payable to one another under this Agreement any amounts 
required to be deducted and withheld under applicable Tax Law; provided, the Par�es acknowledge and agree that Purchaser and its Affiliates shall not 
deduct or withhold for any Taxes under U.S. federal 

 
 



 
(and applicable state and local) income Tax law unless Seller fails to deliver the form described in Sec�on 1.02(b)(i), in which case Purchaser or its 
applicable Affiliate shall deduct and withhold for any such Taxes that it is required to deduct and withhold under applicable U.S. federal (and applicable 
state and local) income Tax law.  If any of Purchaser and its Affiliates proposes to make any deduc�on or withholding for Taxes under this Agreement, 
then they shall (x) give Seller prior wri�en no�ce of such inten�on at least 10 Business Days prior to making any such deduc�on or withholding, and (y) 
use commercially reasonable efforts to cooperate with any request by Seller to reduce or eliminate such proposed deduc�on or withholding.  Any 
amounts so deducted and withheld and paid over to the appropriate Governmental En�ty shall be treated for all purposes of this Agreement as having 
been paid to the Person in respect of which such deduc�on and withholding was made.

SECTION 1.06 Local Transfer Agreements.  To the extent required or desirable (as reasonably determined by the Par�es) under 
applicable foreign Law to effect the Transac�ons, the Par�es shall execute and deliver or cause their respec�ve Affiliates to execute and deliver such 
asset transfer agreements, bills of sale, deeds, assignments, assump�ons and other documents and instruments of sale, conveyance, assignment, 
transfer and assump�on (the “Local Transfer Agreements”) as are necessary to effect any transfer of the Local Transferred Assets or any assump�on of 
the Local Assumed Liabili�es at the Closing (which transfers and assump�ons shall, except as otherwise expressly set forth herein, be on an “as-is”, 
“where-is” basis, without representa�on or warranty of any kind or nature).  The Local Transfer Agreements shall be in form and substance reasonably 
agreed to by the Par�es and as is customary in the applicable jurisdic�on or required by applicable foreign Law; provided that the Par�es agree and 
acknowledge that the Local Transfer Agreements are intended solely to effect the legal transfer of the applicable Local Transferred Assets, or the 
assump�on of the Local Assumed Liabili�es, and shall be, in all respects, consistent with the terms and condi�ons set forth in this Agreement.  The 
Local Transfer Agreements shall not alter in any way the alloca�on of rights, obliga�ons, benefits, costs and risks established between the par�es in this 
Agreement.  Without limi�ng the generality of the foregoing, Purchaser acknowledges and agrees, and shall cause the relevant subsidiary of Purchaser 
that is a party to the Local Transfer Agreement to acknowledge and agree, that Seller and any relevant subsidiary of Seller that is a party to a Local 
Transfer Agreement do not make or grant, and shall not be deemed to make or grant, in or in connec�on with the Local Transfer Agreements, any 
representa�ons, warran�es, guarantees, covenants or indemni�es to Purchaser or the relevant subsidiary of Purchaser that is a party to the Local 
Transfer Agreement, other than, with respect to Seller, for the representa�ons and warran�es set forth in Ar�cle II and Ar�cle III and in the cer�ficates 
contemplated by Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii).  In the event of any inconsistency between this Agreement and a Local Transfer Agreement, 
this Agreement shall control.  For the avoidance of doubt, Purchaser may designate one or more of its subsidiaries to acquire the Local Transferred 
Assets or assume the Local Assumed Liabili�es in each jurisdic�on.

ARTICLE II 

REPRESENTATIONS AND WARRANTIES REGARDING THE COMPANY

Except as disclosed (i) with respect to the members of the Company Group or the Business in the Seller Public Filings, other than 
any risk factor disclosure in any such Seller Public Filing contained in any “Risk Factors” or similarly �tled sec�on thereof or other cau�onary, forward-
looking or predic�ve statements in any such Seller Public Filing (it being understood that any factual and/or historical statement contained within such 
sec�ons shall not be excluded), or (ii) in the Disclosure Schedule (subject to Sec�on 12.07), Seller and the Company hereby represent and warrant to 
Purchaser as follows:

SECTION 2.01 Organiza�on and Standing.

(a) The Company is a corpora�on duly organized, validly exis�ng and in good standing under the laws of the State of Delaware 
and has the requisite power and authority to conduct the Business as presently conducted.  Each Company Subsidiary is an en�ty duly organized, validly 
exis�ng and in good standing under the laws of its respec�ve jurisdic�on of incorpora�on, forma�on or organiza�on and has the requisite power and 
authority to carry on its business as it is now being conducted.

(b) Each member of the Company Group is duly qualified to do business and, where applicable, is in good standing under the laws 
of each state or other jurisdic�on in which the ownership or use of the proper�es owned or used by it 

 
 



 
or the nature of the ac�vi�es conducted by it requires such qualifica�on, except, in each case, where the failure to be so qualified would not reasonably 
be expected to result in a Company Material Adverse Effect.

(c) True, complete and correct copies of the organiza�onal documents of each member of the Company Group, as amended as of 
the date of this Agreement, have been made available to Purchaser.

SECTION 2.02 Authority; Binding Effect.

(a) The Company has the requisite corporate power and authority to execute and deliver this Agreement and each of the Other 
Transac�on Documents to which it is specified to be a party and to consummate the transac�ons contemplated hereby and thereby and perform its 
other obliga�ons hereunder and thereunder.  The execu�on and delivery by the Company of this Agreement and each of the Other Transac�on 
Documents to which it is specified to be a party and the consumma�on by the Company of the transac�ons contemplated hereby and thereby have 
been duly authorized by all necessary corporate or other organiza�onal ac�on.

(b) This Agreement has been duly executed and delivered by the Company and, prior to the Closing, the Company will have duly 
executed and delivered each of the Other Transac�on Documents to which it is specified to be a party.

(c) Assuming that this Agreement has been duly authorized, executed and delivered by the other Par�es, this Agreement 
cons�tutes, and, upon the due authoriza�on, execu�on and delivery by the other par�es to each Other Transac�on Document, each Other Transac�on 
Document to which the Company is specified to be a party will cons�tute, a legal, valid and binding obliga�on of the Company, enforceable against the 
Company in accordance with its terms, subject to applicable bankruptcy, insolvency, fraudulent transfer, reorganiza�on, moratorium and other Laws 
affec�ng creditors’ rights generally, and subject, as to enforceability, to general principles of equity and the discre�on of courts in gran�ng equitable 
remedies (collec�vely, the “Remedies Excep�on”).

SECTION 2.03 No Conflicts; Consents.

(a) Assuming the delivery or receipt, as applicable, by the Company of the no�ces, consents, waivers, approvals and 
authoriza�ons (each, a “Consent”) set forth in Sec�on 2.03(a) of the Disclosure Schedule, the execu�on and delivery by the Company of this Agreement 
and each of the Other Transac�on Documents to which it is specified to be a party and the consumma�on by the Company and Seller of the 
transac�ons contemplated hereby and thereby and the performance by the Company and Seller of their respec�ve other obliga�ons hereunder and 
thereunder do not or will not, as applicable, conflict with, or result in any (i) viola�on or default by the Company or any applicable Company Subsidiary, 
(ii) termina�on, cancella�on or accelera�on of any right or obliga�on of the Company or any applicable Company Subsidiary, (iii) loss of any benefit of 
the Company or any applicable Company Subsidiary or (iv) crea�on of any mortgage, deed of trust, lien, security interest, pledge, op�on, right of first 
offer or refusal, hypotheca�on, adverse claim, charge, transfer restric�on or other encumbrance or restric�on of similar nature (each, a “Lien”) (other 
than any Permi�ed Lien) upon any property or asset owned by the Company or any applicable Company Subsidiary or under any provision of, (A) the 
organiza�onal documents of the Company or any applicable Company Subsidiary, (B) any Material Contract or (C) any Injunc�on or, subject to the 
Authoriza�ons and Filings described in Sec�on 2.03(b), applicable Law, other than, in the case of each of clauses (A) (with respect to organiza�onal 
documents of the Company Subsidiaries), (B) and (C), any such viola�on, default, termina�on, cancella�on, accelera�on, loss of benefit or crea�on of a 
Lien that would not reasonably be expected to, individually or in the aggregate, (x) result in a Company Material Adverse Effect or (y) prevent or 
materially delay the consumma�on of the Acquisi�on.

(b) No consent, waiver, approval, clearance, license, permit, order or authoriza�on of or by any Governmental En�ty (each, an 
“Authoriza�on”) or filing, applica�on, no�fica�on, registra�on or other declara�on made to or with any Governmental En�ty (each, a “Filing”) is 
required to be obtained or made by or with respect to the Company or any Company Subsidiary in connec�on with the execu�on and delivery of this 
Agreement or the Other Transac�on Documents, the consumma�on of the transac�ons contemplated hereby or thereby or the compliance by the 
Company with the terms and condi�ons hereof and thereof, other than (i) as may be required by the HSR Act or the no�fica�on to the NSIA, (ii) as may 
be required solely by reason of Purchaser’s or any of its Affiliates’ par�cipa�on in the transac�ons contemplated by any of the 

 
 



 
Transac�on Documents, (iii) as may be required by the rules or regula�ons of any applicable securi�es exchange or lis�ng authority and (iv) such 
Authoriza�ons or Filings, the absence of which, or the failure of which to be made, would not reasonably be expected to, individually or in the 
aggregate, (x) result in a Company Material Adverse Effect or (y) prevent or materially delay the consumma�on of the Acquisi�on.

SECTION 2.04 Capitaliza�on.

(a) The authorized capital stock of the Company consists of 1,000 shares of common stock, par value $0.01 per share.  There are 
100 shares of common stock of the Company issued and outstanding, all of which are held of record and beneficially by Seller.  The Shares cons�tute all 
of the outstanding equity interests in the Company.  The Shares have been duly authorized and validly issued and are fully paid and non-assessable.  
The Shares have not been issued in viola�on of, and are not subject to, any preemp�ve, subscrip�on or similar right under any provision of applicable 
Law, the organiza�onal documents of the Company or any Contract to which the Company is subject or bound.

(b) Except for the Shares, there are no equity interests in, or vo�ng securi�es of, the Company that are issued, reserved for 
issuance or outstanding.  There are no outstanding warrants, op�ons, rights, “phantom” stock rights, stock apprecia�on rights, stock-based 
performance units, conver�ble or exchangeable securi�es or other commitments or undertakings (other than this Agreement) (i) pursuant to which the 
Company or any of its Affiliates is or may become obligated to issue, deliver, sell or grant (A) any equity interest in, or vo�ng security of, the Company or 
(B) any security conver�ble into, or exercisable or exchangeable for, any equity interest in, or vo�ng security of, the Company, (ii) pursuant to which the 
Company or any of its Affiliates is or may become obligated to issue, deliver, sell or grant any such warrant, op�on, right, unit, security, commitment or 
undertaking described in the foregoing clause (i), or (iii) that gives any Person the right to receive any benefits or rights similar to any rights enjoyed by 
or accruing to the holder of the Shares.  Other than this Agreement and the organiza�onal documents of the Company, the Shares are not subject to 
any vo�ng trust agreement or other Contract restric�ng or otherwise rela�ng to the vo�ng, dividend rights or disposi�on of the Shares.

(c) Sec�on 2.04(c) of the Disclosure Schedule sets forth, as of the date of this Agreement, a true and complete list of each 
Company Subsidiary, the number of outstanding shares of each class of capital stock or other equity interests in each Company Subsidiary (collec�vely, 
the “Company Subsidiary Equity Interests”) and the record and beneficial owners thereof.  The Company Subsidiary Equity Interests have been duly 
authorized and validly issued and are fully paid and non-assessable.  The Company Subsidiary Equity Interests have not been issued in viola�on of, and 
are not subject to, any preemp�ve, subscrip�on or similar right under any provision of applicable Law, the organiza�onal documents of the applicable 
Company Subsidiary or any Material Contract to which the applicable Company Subsidiary is subject or bound.  The Company has good and valid �tle 
to, directly or indirectly, all of the Company Subsidiary Equity Interests, free and clear of all Liens (other than restric�ons on transfer under applicable 
state or federal securi�es Laws and Liens that will be released at Closing), and is the legal, record and beneficial owner thereof.  There are no 
outstanding warrants, op�ons, rights, “phantom” stock rights, stock apprecia�on rights, stock-based performance units, conver�ble or exchangeable 
securi�es or other commitments or undertakings (other than this Agreement) (i) pursuant to which the Company or any of its Affiliates is or may 
become obligated to issue, deliver, sell or grant (A) any equity interest in, or vo�ng security of, any Company Subsidiary or (B) any security conver�ble 
into, or exercisable or exchangeable for, any equity interest in, or vo�ng security of, any Company Subsidiary, (ii) pursuant to which the Company or any 
of its Affiliates is or may become obligated to issue, deliver, sell or grant any such warrant, op�on, right, unit, security, commitment or undertaking 
described in the foregoing clause (i), or (iii) that gives any Person the right to receive any benefits or rights similar to any rights enjoyed by or accruing 
to the holder of the equity interests in any Company Subsidiary.  Other than the Company Subsidiaries, the Company does not own, directly or 
indirectly, any equity interest in, or vo�ng security of, any Person.

SECTION 2.05 Financial Statements.

(a) Sec�on 2.05(a) of the Disclosure Schedule sets forth true and complete copies of the unaudited consolidated balance sheet of 
the Company Group as of March 31, 2023 (such balance sheet, the “Latest Balance Sheet”, and such date, the “Latest Balance Sheet Date”) and the 
related unaudited consolidated statement of net revenues and direct costs and opera�ng expenses for the twelve (12)-month period ended March 31, 
2023 (collec�vely, the “Financial Statements”).  The 

 
 



 
Financial Statements (x) were derived from the books and records of Seller, which are maintained in all material respects in accordance with GAAP and 
(y) on that basis, fairly present in all material respects the financial posi�on, revenues and costs and opera�ng expenses of the Business as of the dates 
and for the periods indicated therein; provided that, the Financial Statements and the foregoing representa�ons and warran�es are qualified by the 
fact that (a) the Company Group has not operated as a separate “stand-alone” en�ty, (b) the Financial Statements are not stand-alone financial 
statements prepared in accordance with GAAP, (c) the Company Group has been allocated certain charges and credits which do not necessarily reflect 
amounts that would have resulted from arms-length transac�ons or the Company Group would incur on a stand-alone basis, (d) the Financial 
Statements are not indica�ve of what the financial posi�on or results of opera�ons of the Company Group will be in the future, and (e) the Financial 
Statements are subject to (i) the absence of normal, recurring year-end adjustments (none of which, individually or in the aggregate, would reasonably 
be expected to be material to the Company Group, taken as a whole) and (ii) the absence of disclosures normally made in footnotes to audited financial 
statements (which, if presented, would not reasonably be expected to materially alter the financial condi�on or financial results of the Company Group, 
taken as a whole).

(b) The system of internal controls over financial repor�ng of Seller and its Affiliates is sufficient in all material respects to provide 
reasonable assurance that (i) all material transac�ons are executed in accordance with management’s general or specific authoriza�on and (ii) 
transac�ons are recorded as necessary to permit the accurate prepara�on of financial statements in accordance with GAAP.

SECTION 2.06 No Undisclosed Liabili�es.  The Company Group does not have any Liability, whether absolute, con�ngent, accrued or 
otherwise, other than Liabili�es (a) specifically reflected on, or reserved against in, the Latest Balance Sheet, (b) incurred since the Latest Balance Sheet 
Date in the ordinary course of business, (c) as contemplated by this Agreement, the Other Transac�on Documents or otherwise arising or incurred in 
connec�on with the Transac�ons, (d) that are for performance, but not breach, under executory Contracts or (e) that have not and would not 
reasonably be expected to, individually or in the aggregate, result in a Company Material Adverse Effect.

SECTION 2.07 Taxes.

(a) Each member of the Company Group has duly and �mely (within any applicable extension periods) filed all material Tax 
Returns required by applicable Law to be filed by it, all such Tax Returns are true and complete in all material respects and each member of the 
Company Group has paid all material Taxes due and owing by it (whether or not shown as due on any Tax Return).  All material Tax Returns required by 
applicable Law to be filed by Seller or its applicable Affiliate with respect to the Local Transferred Assets or the Specified Assets have been duly and 
�mely (within any applicable extension periods) filed, are true and complete in all material respects, and all material Taxes of Seller or its applicable 
Affiliate due and owing with respect to the Local Transferred Assets or the Specified Assets (whether or not shown as due on any Tax Return) have been 
paid.

(b) No member of the Company Group files any Tax Return for an affiliated, consolidated, combined or unitary group other than 
for such a group of which Seller is the common parent.

(c) There is no Lien (other than any Permi�ed Lien) for material Taxes on any asset of any member of the Company Group or, to 
the extent primarily related to the Business or cons�tu�ng a Local Transferred Asset or Specified Asset, Seller or any of its applicable Affiliates.

(d) No member of the Company Group, and none of Seller or its applicable Affiliates with respect to the Local Transferred Assets 
or the Specified Assets, has waived any statute of limita�ons in respect of Taxes or obtained any extension of �me with respect to an assessment or 
deficiency for Taxes that is s�ll in effect.  No closing agreements, private le�er rulings, technical advice memoranda or similar agreements or rulings 
rela�ng to Taxes that could have effect a�er the Closing have been entered into or issued by any Governmental En�ty with or in respect of any member 
of the Company Group or with respect to the Local Transferred Assets or the Specified Assets.

(e) There is no pending audit or wri�en proposed deficiency for unpaid Taxes asserted by any Taxing Authority against any 
member of the Company Group or with respect to the Local Transferred Assets or the Specified Assets.

 
 



 
(f) No member of the Company Group has any liability for material Taxes of any Person (other than Seller or any of its Affiliates 

(including any member of the Company Group)) under U.S. Treasury Regula�on Sec�on 1.1502-6 (or any similar provision of state, local or non-U.S. Tax 
Law) or as a transferee or successor, or by contract (other than a contract the primary purpose of which is not Taxes).

(g) No member of the Company Group has par�cipated in any “listed transac�on” within the meaning of U.S. Treasury Regula�on 
Sec�on 1.6011-4(b)(2).

(h) Each member of the Company Group has deducted, withheld and paid to the appropriate Taxing Authority all material 
amounts of Taxes required to be deducted, withheld or paid in connec�on with amounts paid or owing to any employee, former employee, 
independent contractor, customer, creditor, stockholder or other third party.

(i) In the last five (5) years, no wri�en claim has been made by a Taxing Authority (and received by the Company Group) in a 
jurisdic�on in which no member of the Company Group files Tax Returns that any member of the Company Group is or may be subject to taxa�on by, or 
required to file Tax Returns in, such jurisdic�on.

(j) No member of the Company Group has been a “controlled corpora�on” or a “distribu�ng corpora�on” in any distribu�on 
occurring during the two (2)-year period ending on the date of this Agreement that was purported or intended to be governed by Sec�on 355 of the 
Code (or any similar provision of state, local or non-U.S. Law).

(k) No member of the Company Group will be required to include any material item of income in, or exclude any material item of 
deduc�on from, taxable income for any taxable period (or por�on thereof) ending a�er the Closing Date as a result of (i) any change in method  of 
accoun�ng made prior to the Closing, (ii) any installment sale or open transac�on disposi�on occurring prior to the Closing, (iii) any intercompany 
transac�on occurring prior to the Closing, (iv) any prepaid amounts or deferred revenue received or accrued (outside the ordinary course of business) 
prior to the Closing or (v) the applica�on of Sec�on 965 of the Code.

(l) No member of the Company Group is a party to or bound by any Tax alloca�on or sharing agreement, other than any such 
agreement the principal purpose of which is not the alloca�on or sharing of any Tax.

(m) The U.S. federal income tax classifica�on of each member of the Company Group is set forth on Sec�on 2.07(m) of the 
Disclosure Schedule.

SECTION 2.08 Good and Valid Title to Assets.  As of the Closing, a�er giving effect to the Company Internal Reorganiza�on, the 
Company Group will have good and valid �tle, free and clear of all Liens (other than Permi�ed Liens), to all of the material tangible assets (a) reflected 
in the Latest Balance Sheet, (b) acquired by the Company Group a�er the Latest Balance Sheet Date or (c) cons�tu�ng Specified Assets, other than, in 
the case of each of clauses (a) and (b), assets sold or otherwise disposed of in the ordinary course of business a�er the Latest Balance Sheet Date or as 
permi�ed pursuant to Sec�on 5.02(b) or the Local Transferred Assets.  All such assets cons�tu�ng material tangible assets are (i) in good opera�ng 
condi�on and repair and (ii) free from any defects or deficiencies unless otherwise reflected on, or reserved against in, the Latest Balance Sheet, in each 
case of the foregoing clauses (i) and (ii), subject to normal wear and tear and except as would not reasonably be expected to, individually or in the 
aggregate, be material to the Business or the Company Group, taken as a whole.

SECTION 2.09 Real Property.

(a) Sec�on 2.09(a) of the Disclosure Schedule sets forth a true and complete list of the street addresses of all real property 
owned in fee simple by any member of the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates 
and the name of fee owner with respect thereto (such real property, together with such member of the Company Group’s right, �tle and interest in all 
buildings, improvements and fixtures thereon and all other appurtenances thereto, the “Owned Property”).

 
 



 
(b) Sec�on 2.09(b) of the Disclosure Schedule sets forth a true and complete list of all real property of which any member of the 

Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates is a lessor, lessee, sublessor, sublessee, 
licensor, licensee or occupant (such real property, the “Leased Property”, and together with the Owned Property, collec�vely, the “Real Property”) and 
each wri�en lease, sublease, license or occupancy agreement (as well as all guaran�es thereof and all material modifica�ons, amendments, 
supplements, waivers and side le�ers thereto) with respect to each Leased Property (each, a “Lease”).

(c) The Company Group and, to the extent primarily related to the Business, Seller and its applicable Affiliates have good and 
marketable fee simple �tle to all Owned Property and good and marketable �tle to the leasehold estates in all Leased Property, in each case, free and 
clear of all Liens (other than any Permi�ed Lien).

(d) The Company Group and, to the extent primarily related to the Business, Seller and its applicable Affiliates have not granted 
to any Person any right to use or occupy all or any por�on of any Real Property.

(e) The Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates have not 
received wri�en no�ce of any pending and, to the Knowledge of Seller, there is no threatened, proceeding in condemna�on or eminent domain with 
respect to any Real Property.

(f) Each Real Property is (i) in good opera�ng condi�on and repair and (ii) free from any defects or deficiencies unless otherwise 
reflected on, or reserved against in, the Latest Balance Sheet, in each case of the foregoing clauses (i) and (ii), subject to normal wear and tear and 
except as would not reasonably be expected to, individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

SECTION 2.10 Intellectual Property.

(a) Seller and its Affiliates (including the Company Group) exclusively own all right, �tle and interest in or have a valid right to use, 
and as of immediately following the Closing the Company Group will exclusively own all right, �tle and interest in or have a valid right to use, free and 
clear of all Liens (other than Permi�ed Liens), all material Intellectual Property used in, held for use in or necessary for the conduct of the Business as of 
the Closing, including, for the avoidance of doubt, the Transferred IP (the “Company Intellectual Property”).

(b) Sec�on 2.10(b) of the Disclosure Schedule sets forth a true and complete list, as of the date of this Agreement, of all issued 
and applied-for patents, registered and applied-for trademarks, registered copyrights, and Internet Proper�es that are owned or purported to be 
owned by the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates (the “Company Registered 
Intellectual Property”).  The Company Registered Intellectual Property is subsis�ng and enforceable and, to the Knowledge of Seller, valid.

(c) As of the date of this Agreement, no claim is pending or, since January 1, 2021, has been threatened in wri�ng, against any 
member of the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates by any Person challenging the 
ownership, validity or enforceability of any material Intellectual Property (including Proprietary So�ware) (i) owned or purported to be owned by the 
Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates and used in, held for use in or necessary for 
the Business or (ii) included in the Transferred IP (the “Company Owned Intellectual Property”).

(d) As of the date of this Agreement, no member of the Company Group or, to the extent primarily related to the Business, Seller 
or any of its applicable Affiliates is a party to any Contract under which (i) a member of the Company Group or, to the extent primarily related to the 
Business, Seller or any of its applicable Affiliates is granted any license to use any Intellectual Property or (ii) any third party is granted any license to use 
any Company Owned Intellectual Property, other than non-exclusive licenses (including sublicenses) (A) for generally commercially available, off-the-
shelf, non-customized so�ware under standard, non-nego�ated terms, for an annual aggregate fee of less than $200,000, (B) granted to customers of 
the Business in the ordinary course of business or (C) that are merely incidental to the subject ma�er of the applicable Contract, the commercial 
purpose of which is primarily for something other than such license (the “IP Licenses”).

 
 



 
(e) To the Knowledge of Seller, the conduct of the Business as presently conducted does not infringe, misappropriate, dilute or 

otherwise violate, and since January 1, 2021 has not infringed, misappropriated, diluted or otherwise violated, the Intellectual Property rights of any 
other Person.

(f) To the Knowledge of Seller, no Person is infringing, misappropria�ng, dilu�ng or otherwise viola�ng or, since January 1, 2021, 
has infringed, misappropriated, diluted or otherwise violated, any Company Intellectual Property.

(g) The Company Group and, to the extent primarily related to the Business, Seller and any of its applicable Affiliates have taken 
commercially reasonable measures to protect and maintain the secrecy and confiden�ality of Trade Secrets included in the Company Owned 
Intellectual Property.  To the Knowledge of Seller, no current or former employee, officer, director, contractor, advisor or consultant of the Company 
Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates has misappropriated any Trade Secrets included in the 
Company Owned Intellectual Property or other confiden�al informa�on of any other Person in the course of his or her du�es. All current and former 
employees and contractors of the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates with access 
to material Trade Secrets included in the Company Owned Intellectual Property have executed an agreement prohibi�ng disclosure of such Trade 
Secrets, including non-public proprietary informa�on included therein.  

(h) All current and former developers, creators, inventors and authors of  Company Owned Intellectual Property have irrevocably 
and presently assigned in wri�ng all of their rights, �tle and interest to such Intellectual Property to a member of the Company Group or, to the extent 
primarily related to the Business, Seller or any of its applicable Affiliates (and any copyrightable works or works of authorship have been deemed works 
made for hire for a member of the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates).  To the 
Knowledge of Seller, no current or former employee, officer, director, contractor, advisor or consultant of Seller or any of its subsidiaries has any right, 
�tle, claim or interest in or to any Company Owned Intellectual Property.   

(i) Sec�on 2.10(i) of the Disclosure Schedule sets forth a true and complete list of all material So�ware owned or purported to be 
owned by the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates or included in the Transferred 
IP and (A) licensed or made available to third par�es or (B) incorporated into the products and services offered by the Company Group or, to the extent 
primarily related to the Business, Seller or any of its applicable Affiliates (“Proprietary So�ware”).  None of the Proprietary So�ware contains, is derived 
from, or is distributed, integrated, or bundled with any So�ware or other materials, including any So�ware or materials that are distributed as “free 
so�ware,” “open source so�ware,” or under similar licensing or distribu�on terms (including the GNU General Public License, GNU Lesser General 
Public License, Mozilla Public License, and other licenses of a similar type of kind), that would (i) require or condi�on the use or distribu�on of any 
Company Owned Intellectual Property on the disclosure, licensing, or distribu�on of any por�on of the Company Owned Intellectual Property or (ii) 
require the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates to distribute or make available 
any Company Owned Intellectual Property.  The Company Group or, to the extent primarily related to the Business, Seller or any of its applicable 
Affiliates, or any other Person ac�ng on behalf of any of the foregoing, has not disclosed or delivered to any third party, agreed to disclose or deliver to 
any third party, or permi�ed the disclosure or delivery from any escrow agent or other third party, any material source code of any of the Proprietary 
So�ware.  Immediately following the Closing, the Company Group will have sufficient rights to use and sell all Proprietary So�ware, including all 
products and services offered by the Company Group prior to the Closing incorpora�ng the Proprietary So�ware.

(j) The Company Group and, to the extent primarily related to the Business, Seller and any of its applicable Affiliates have taken 
commercially reasonable steps designed to maintain and protect the integrity and opera�on of their informa�on technology systems, computers, 
So�ware, hardware, middleware, servers, worksta�ons, routers, hubs, switches, data communica�ons lines and all other informa�on technology 
equipment used in, held for use in or necessary for the conduct of the Business as currently conducted or incorporated into the products or services 
offered by the Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates (the “IT Systems”).  Since 
January 1, 2021, there have been no material failures, crashes, security breaches or unauthorized access or other materially adverse events affec�ng 
the IT Systems that have not been remediated in all material respects.  The IT Systems are, and as of immediately following the Closing the IT Systems 
owned by the Company Group will be, sufficient for the opera�on of the Business in all material respects. 

 
 



 
The IT Systems provide for the back-up and recovery of data consistent in all material respects with recovery plans, procedures and facili�es 
implemented by the Company Group. To the Knowledge of Seller, neither the IT Systems nor the Proprietary So�ware contain any code, virus, trojan 
horse, worm, So�ware or any other mechanisms which are reasonably likely to (i) disrupt, disable, erase or harm  any of the foregoing’s opera�on or 
cause any of the foregoing to damage or corrupt any data, hardware, storage media, programs, equipment or communica�ons in any material respect 
or (ii) permit any Person to access without authoriza�on any of the foregoing or any product or system containing or used in conjunc�on with any of 
the foregoing.

(k) There exist no technical deficiencies or problems with any Proprietary So�ware offered by the Company Group or, to the 
extent primarily related to the Business, Seller or any of its applicable Affiliates, that adversely affect the performance of such Proprietary So�ware or IT 
Systems, or that would cause any such Proprietary So�ware to fail to substan�ally conform to their wri�en specifica�ons, other than non-material 
So�ware bugs or glitches or similar issues that may be remedied in the ordinary course of business.

(l) No funding, facili�es or personnel of (i) any Governmental En�ty or (ii)  a university, college or other educa�onal ins�tu�on or 
research center was used in the development of any Company Owned Intellectual Property.

SECTION 2.11 Contracts.

(a) Sec�on 2.11(a) of the Disclosure Schedule sets forth a true and complete list, as of the date of this Agreement, of (x) each 
Shared Contract (other than any Transac�on Document) and (y) each Contract (other than any Transac�on Document) to which any member of the 
Company Group or, to the extent primarily related to the Business, Seller or any of its applicable Affiliates is a party or by which proper�es of any 
member of the Company Group or the Business are bound (each such Contract pursuant to clauses (x) or (y), together with each other Contract entered 
into a�er the date of this Agreement that would otherwise have been included on Sec�on 2.11(a) of the Disclosure Schedule if entered into prior to the 
date of this Agreement, the “Material Contracts”):

(i) that is a collec�ve bargaining agreement or other Contract with any labor organiza�on represen�ng any Business 
Employees (each, a “Union Contract”);

(ii) that (A) restricts the ability of any member of the Company Group to compete in any business or with any Person or 
in any geographic area, (B) contains a grant of exclusivity by any member of the Company Group or the Business to any other Person, (C) contains “most 
favored na�on” provisions in favor of any other Person that would be applicable to any member of the Company Group or the Business from and a�er 
the Closing or (D) grants a right of first refusal, right of first nego�a�on or right of first offer in favor of any other Person, in each case of the foregoing 
clauses (A) through (D), which provision or right is material to the Business or the Company Group, taken as a whole;

(iii) between any member of the Company Group, on the one hand, and Seller or any of its Affiliates (other than any 
member of the Company Group) or any of its or their respec�ve officers or directors, on the other hand, in each case, other than (A) any Contract that 
is not necessary for Purchaser to conduct the Business in all material respects in substan�ally the same manner as conducted on the date of this 
Agreement and will expire or be terminated at or prior to the Closing and (B) any Benefit Plan or other employment-related Contract;

(iv) pursuant to which any member of the Company Group or the Business is obligated to make aggregate future 
payments to any other Person, or pursuant to which any Person is required to make aggregate future payments to any member of the Company Group 
or the Business, in each case, in excess of $750,000 during any twelve (12)-month period, but excluding (A) any such Contract which so requires 
aggregate future payments by any member of the Company Group or the Business which is terminable by the Company Group by no�ce of not more 
than thirty (30) days and (B) any purchase order or sales order entered into in the ordinary course of business;

(v) that is an agreement with any Material Customer or Material Supplier, other than any purchase order or sales order 
entered into in the ordinary course of business;

 
 



 
(vi) that evidences (A) outstanding indebtedness (including any Funded Debt or Guarantee thereof) of the Company 

Group or (B) any Guarantee provided by Seller or any of its Affiliates with respect to any obliga�on of the Company Group or the Business, in the case of 
each of clauses (A) and (B), in an amount exceeding, individually, $750,000;

(vii) that is a material Lease;

(viii) that creates any Lien (other than any Permi�ed Lien) upon any Owned Property or any Leased Property;

(ix) pursuant to which the Company Group or the Business is required to make any advance, loan, extension of credit or 
capital contribu�on to, or other investment in, any Person (other than extensions of trade credit given in the ordinary course of business), in each case, 
in an amount exceeding, individually, $750,000;

(x) pursuant to which the Company Group or, to the extent primarily related to the Business, Seller or any of its other 
applicable Affiliates acquired or disposed of, or has agreed to acquire or dispose of, any asset, property or business from or to an unrelated third party 
for considera�on exceeding $750,000 and has any material con�nuing obliga�ons, except for any acquisi�on or disposi�on of assets or property in the 
ordinary course of business; 

(xi) that creates or governs any material joint venture, partnership, profit sharing or similar arrangement;

(xii) that is an IP License;

(xiii) that contains con�nuing material indemnifica�on obliga�ons by any member of the Company Group for the benefit 
of any other Person, other than those entered into in the ordinary course of business;

(xiv) involving any resolu�on or se�lement of any actual or threatened Proceeding which imposes monetary obliga�ons 
in excess of $500,000 or any material non-monetary obliga�ons (other than customary confiden�ality, non-disparagement, admission of non-liability or 
other similar obliga�ons) on any member of the Company Group or the Business and either (x) was entered into a�er January 1, 2021 or (y) has any 
material con�nuing obliga�ons on any member of the Company Group or the Business; or

(xv) that requires future capital expenditures (including any series of related expenditures) of more than $300,000 over 
the next twelve (12)-month period.

(b) Each Material Contract (other than any Material Contract that has expired in accordance with its terms) is valid and binding on 
Seller or its applicable Affiliates (including the Company Group) party thereto and, to the Knowledge of Seller, each other party thereto, in full force and 
effect and, to the Knowledge of Seller, enforceable by Seller or its applicable Affiliates (including the Company Group) party thereto in accordance with 
its terms (subject to the Remedies Excep�on).

(c) Each of Seller or its applicable Affiliates (including the Company Group) party to each Material Contract has performed all 
obliga�ons required to be performed by it thereunder, and none of Seller or its applicable Affiliates (including the Company Group) party thereto is 
(with or without the lapse of �me or the giving of no�ce, or both) in breach or default in any respect thereunder or, since January 1, 2021, has received 
any wri�en no�ce alleging any breach or default of or under any Material Contract by Seller or its applicable Affiliates (including the Company Group) 
party thereto, except, in each case, to the extent that any such failure to perform, breach or default would not reasonably be expected to, individually 
or in the aggregate, be material to the Business or the Company Group, taken as a whole.

(d) To the Knowledge of Seller, no counterparty to any Material Contract is (or, with or without no�ce or lapse of �me, or both, 
would be) in breach or default in any material respect thereunder, except to the extent that such breach or default would not reasonably be expected 
to, individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

 
 



 
(e) With respect to each Material Contract set forth in Sec�on 2.11(a) of the Disclosure Schedule, Seller has made available to 

Purchaser a true and complete (i) copy of each such wri�en Material Contract and (ii) summary of all material terms of each such oral Material 
Contract.

SECTION 2.12 Permits.  

(a) The Company Group validly holds and is in compliance with each Permit required for the conduct of the Business as presently 
conducted (each such Permit, a “Company Permit”), in each case, except for any invalidity or instance of non-compliance that would not reasonably be 
expected to, individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

(b) Since January 1, 2021, neither Seller nor any member of the Company Group has received any wri�en no�ce from a 
Governmental En�ty of any Proceeding rela�ng to the revoca�on or modifica�on of any Company Permit, the loss or modifica�on of which would 
reasonably be expected to, individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

SECTION 2.13 Proceedings.  

(a) Since January 1, 2021, (i) there has not been any Proceeding against any member of the Company Group or, to the extent 
related to the Business, Seller or any of its applicable Affiliates and (ii) to the Knowledge of Seller, there has not been any inves�ga�on or inquiry by any 
Governmental En�ty with respect to any actual or alleged non-compliance by or liability of any member of the Company Group or, to the extent related 
to the Business, Seller or any of its applicable Affiliates with any applicable Law, in the case of each of clauses (i) and (ii), that (A) is or was pending or, to 
the Knowledge of Seller, has been threatened in wri�ng and (B) would reasonably be expected to, individually or in the aggregate, be material to the 
Business or the Company Group, taken as a whole, or prevent or materially delay the consumma�on of the Acquisi�on.

(b) Since January 1, 2021, the Company Group and, to the extent related to the Business, Seller and each of its applicable 
Affiliates have not been subject to, or in default under, any material Injunc�on.

SECTION 2.14 Benefit Plans.

(a) Sec�on 2.14(a)(i) of the Disclosure Schedule sets forth a true and complete list of all material Seller Benefit Plans.  Sec�on 
2.14(a)(ii) of the Disclosure Schedule sets forth a true and complete list of all Company Benefit Plans.  Sec�on 2.14(a)(iii) of the Disclosure Schedule sets 
forth a true and complete list of each Seller Benefit Plan (or por�on thereof) which is to be assumed by a member of the Company Group in 
conjunc�on with the Transac�ons (each, an “Assumed Benefit Plan”).  

(b) Seller has delivered to Purchaser, as of the date of this Agreement, a true and complete list of each outstanding equity-based 
award granted under any Benefit Plan and held by a Transferred Employee, including for each such award, on a holder-by-holder basis, the type of 
award, the number of shares of Seller common stock subject thereto, the grant date, the expira�on date, the Benefit Plan under which the award was 
granted, the exercise price (if applicable) and the ves�ng schedule (including the amount vested and unvested).

(c) With respect to each Assumed Benefit Plan and material Company Benefit Plan providing benefits to employees in the United 
States, Seller has made available to Purchaser, as of the date of this Agreement, complete and accurate copies of (as applicable):  (i) the plan document, 
including any material amendment or supplement thereto, and the most recent summary plan descrip�on; (ii) the most recent determina�on or 
opinion le�er received from the Internal Revenue Service (the “IRS”); (iii) for any Assumed Benefit Plan or material Company Benefit Plan that is 
unwri�en, a wri�en descrip�on of the material terms of such Assumed Benefit Plan or Company Benefit Plan; (iv) each trust, insurance, annuity or 
other funding Contract related thereto; (v) the two most recently prepared actuarial valua�on reports or audited financial statements and (vi) the two 
most recent annual reports on Form 5500.  With respect to each material Seller Benefit Plan, Seller has made available to 

 
 



 
Purchaser, as of the date of this Agreement, complete and accurate copies of (as applicable) (i) the plan document, summary plan descrip�on or a 
summary of all material terms and (ii) the most recent determina�on or opinion le�er received from the IRS.

(d) With respect to each Assumed Benefit Plan and except as would not reasonably be expected to result in material Liability to 
any member of the Company Group with respect to each Company Benefit Plan: (i) such plan is being maintained and administered in all material 
respects in accordance with its terms and the requirements of ERISA, the Code and other applicable Law; (ii) all employer and employee contribu�ons 
required to have been made to each Benefit Plan have been �mely made; and (iii) no Proceeding (including any audit) is pending, or, to the Knowledge 
of Seller, has been threatened in wri�ng, with respect to any Benefit Plan, other than ordinary course claims for benefits.

(e) Each Benefit Plan that is intended to be qualified under Sec�on 401(a) of the Code has received a favorable determina�on or 
relies upon an opinion or advisory le�er from the IRS to the effect that such Benefit Plan sa�sfies the requirements of Sec�on 401(a) of the Code in 
form and which le�er or opinion has not been revoked (nor has revoca�on been threatened).  There are no exis�ng circumstances and no events that 
have occurred that would reasonably be expected to adversely affect the qualified status of any such Benefit Plan or the related trust.

(f) In connec�on with the opera�on or conduct of the Business, each Assumed Benefit Plan and Company Benefit Plan that is a 
“nonqualified deferred compensa�on plan” within the meaning of Sec�on 409A(d)(1) of the Code is and has been maintained and operated in 
documentary and opera�onal compliance in all respects with Sec�on 409A of the Code or an available exemp�on therefrom.

(g) Neither (i) Seller nor any ERISA Affiliate (on behalf of any Business Employee) nor (ii) any member of the Company Group 
sponsors, maintains, contributes to or has been required to contribute to, or has any actual or con�ngent Liability (including on account of any ERISA 
Affiliate) under, (A) any Benefit Plan that is a “defined benefit plan” (as defined in Sec�on 3(35) of ERISA), (B) any “mul�ple employer plan” (as defined 
in Sec�on 4064 of ERISA), (C) any “mul�ple employer welfare arrangement” (as defined in Sec�on 3(40) of ERISA) or (D) any Mul�employer Plan or a 
plan that has two or more contribu�ng sponsors at least two of whom are not under common control (as defined in Sec�on 4063 of ERISA).

(h) No Benefit Plan provides post-employment or post-re�rement health, medical, life insurance or other welfare benefits other 
than health con�nua�on coverage pursuant to Part 6 of Sub�tle B of Title I of ERISA, Sec�on 4980B of the Code or any similar applicable Law 
(“COBRA”).  No member of the Company Group has any Liability to provide any Business Employee or Former Business Employee with post-
employment or post-re�rement health, medical, life insurance or other welfare benefits and no communica�on has been made that could reasonably 
be interpreted to promise or guarantee such Business Employee or Former Business Employee with such benefits.

(i) No event has occurred with respect to any Mul�employer Plan to which Seller or any of its Affiliates has at any �me had an 
obliga�on to contribute that reasonably can be expected to cons�tute a “withdrawal” or “par�al withdrawal” with respect to such Mul�employer Plan 
(as such terms are defined in Title IV of ERISA).  Neither Seller nor any of its Affiliates (A) has received any no�ce from any Mul�employer Plan set forth 
on Sec�on 2.14(g) of the Disclosure Schedule that increased contribu�ons may be required to avoid a reduc�on in plan benefits or the imposi�on of 
any excise tax, or that any such Mul�employer Plan is or may become insolvent, (B) has failed to make any required contribu�ons to any Mul�employer 
Plan set forth on Sec�on 2.14(g) of the Disclosure Schedule and (C) has (or may have as a result of the Transac�ons contemplated hereby) any 
withdrawal Liability by reason of a sale of assets pursuant to Sec�on 4204 of ERISA.  To the Knowledge of Seller, none of the Mul�employer Plans set 
forth on Sec�on 2.14(g) of the Disclosure Schedule are party to any pending merger or asset or Liability transfer and there are no PBGC proceedings 
against or affec�ng any such Mul�employer Plan.  To the Knowledge of Seller, nothing has occurred or is expected to occur that would materially 
increase the amount of contribu�ons that Seller or any of its Affiliates is required to make to any Mul�employer Plan listed on Sec�on 2.14(g) of the 
Disclosure Schedule.

(j) None of Seller, any ERISA Affiliate or, to the Knowledge of Seller, any fiduciary, has engaged in any non-exempt “prohibited 
transac�on” (as defined in Sec�on 4975 of the Code or Sec�on 406 of ERISA) that would reasonably be 

 
 



 
expected to subject any Assumed Benefit Plan its related trust or the Company Group to any Tax or penalty imposed under Sec�on 4975 of the Code or 
Sec�on 502 of ERISA.  None of Seller, any ERISA Affiliate or, to the Knowledge of Seller, any fiduciary, has engaged in any non-exempt “prohibited 
transac�on” (as defined in Sec�on 4975 of the Code or Sec�on 406 of ERISA) that would reasonably be expected to subject any Seller Benefit Plan,  its 
related trust or the Company Group to any Tax or penalty imposed under Sec�on 4975 of the Code or Sec�on 502 of ERISA that could reasonably be 
expected to result in a Company Material Adverse Effect.

(k) Except as would not reasonably be expected to result in material Liability to the Company Group, all contribu�ons required to 
be made to any Assumed Benefit Plan or Company Benefit Plan (as applicable) by applicable Law or by any plan document or other Contract, and all 
premiums due or payable with respect to insurance policies funding any Assumed Benefit Plan or Company Benefit Plan (as applicable), for any prior 
period, have been �mely made or paid in full or, to the extent not required to be previously made or paid, have been fully reflected on the books and 
records of Seller or the applicable member of the Company Group (as applicable) in accordance with GAAP.

(l) Each Benefit Plan subject to the Laws of any jurisdic�on outside the United States (i) has been maintained in all material 
respects in accordance with all applicable requirements, (ii) that is intended to qualify for special tax treatment, meets all the applicable requirements 
for such treatment in all material respects, and (iii) that is intended to be funded or book reserved, is funded or book reserved, as appropriate, based 
upon reasonable actuarial assump�ons in accordance with applicable Law.

(m) Neither the execu�on and delivery of this Agreement nor the consumma�on of the Transac�ons will (either alone or in 
combina�on with another event) (i) accelerate the �me of payment or ves�ng of, or increase the amount of, any compensa�on or benefits due to any 
Business Employee or Former Business Employee or (ii) result in any payment (including severance, bonuses or other compensatory payments) 
becoming due to any Business Employee or Former Business Employee.

(n) Neither Seller nor any of its Affiliates has any obliga�on to indemnify, hold harmless, gross-up, make-whole or make any 
addi�onal payment to any Business Employee or Former Business Employee in respect of any Tax (including Taxes imposed under Sec�on 4999 or 409A 
of the Code) or any interest or penalty related thereto.  Without limi�ng the generality of the foregoing, no amount paid or payable (whether in cash, in 
property, or in the form of benefits) in connec�on with the Transac�ons (either solely as a result thereof or as a result of such Transac�ons in 
conjunc�on with any other event) will be an “excess parachute payment” within the meaning of Sec�on 280G of the Code.

SECTION 2.15 Absence of Changes or Events.

(a) Since the Latest Balance Sheet Date, there has not been any change, effect, event or occurrence that has resulted in a 
Company Material Adverse Effect.

(b) Except (i) in connec�on with the marke�ng of the Business in connec�on with the Transac�ons or (ii) to the extent arising out 
of, rela�ng to or resul�ng from COVID-19 or any Pandemic Measure, from and a�er the Latest Balance Sheet Date and un�l the date of this Agreement, 
(x) Seller and its applicable Affiliates have conducted the Business in all material respects in the ordinary course of business and (y) neither Seller nor 
any of its applicable Affiliates have taken any ac�on with respect to the Business that, if taken a�er the date of this Agreement without Purchaser’s 
consent, would cons�tute a breach of clause (ii), (vii), (x), (xv), (xvi), or (xvii) of Sec�on 5.02(b).

SECTION 2.16 Compliance with Applicable Law.

(a) The Company Group and, to the extent related to the Business, Seller and each of its applicable Affiliates is, and has been 
since January 1, 2021, in compliance with all applicable Laws, except for any instance of non-compliance that would not reasonably be expected to, 
individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

 
 



 
(b) Since January 1, 2021, and un�l the date of this Agreement, neither Seller nor any of its applicable Affiliates has received any 

unresolved wri�en no�ce from a Governmental En�ty alleging that any member of the Company Group or, to the extent related to the Business, Seller 
or any of its applicable Affiliates, is in viola�on of any applicable Law, except for any such viola�on that would not reasonably be expected to, 
individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

SECTION 2.17 Environmental Ma�ers.  Except as would not reasonably be expected to, individually or in the aggregate, be material to 
the Business or the Company Group, taken as a whole:

(a) Each member of the Company Group and, to the extent related to the Business, Seller and each of its applicable Affiliates is, 
and since January 1, 2021 has been, in compliance with all applicable Environmental Laws.

(b) The Company Group holds and is, and since January 1, 2021 has been, in compliance with each Environmental Permit 
required for the conduct of the Business as presently conducted (each such Environmental Permit, a “Company Environmental Permit”).

(c) Since January 1, 2021, and un�l the date of this Agreement, neither Seller nor any of its Affiliates has received any unresolved 
wri�en no�ce from a Governmental En�ty (i) alleging that any member of the Company Group or, to the extent related to the Business, Seller or any of 
its applicable Affiliates is in viola�on of, or has any liability under, any applicable Environmental Law or is a poten�ally responsible party under CERCLA 
or (ii) rela�ng to the revoca�on or modifica�on of any Company Environmental Permit.

(d) No Proceeding is pending or, to the Knowledge of Seller, has been threatened against any member of the Company Group or, 
to the extent related to the Business, Seller or any of its applicable Affiliates alleging any (i) non-compliance by or liability of any member of the 
Company Group or, to the extent related to the Business, Seller or any of its applicable Affiliates under any applicable Environmental Law or any 
Company Environmental Permit or (ii) Release of Hazardous Material that requires inves�ga�on or remedia�on by the Company Group or the Business 
under applicable Environmental Law, and to the Knowledge of Seller, there is no inves�ga�on or inquiry by any Governmental En�ty with respect to any 
actual or alleged non-compliance by or liability of any member of the Company Group or, to the extent related to the Business, Seller or any of its 
applicable Affiliates with any applicable Environmental Law.

(e) There has been no Release of, disposal of, arrangement for the disposal of or exposure of any Person to any Hazardous 
Material, in each case that would reasonably be expected to result in any Liability (including for inves�ga�on or remedia�on) of any member of the 
Company Group or, to the extent related to the Business, Seller or any of its applicable Affiliates under applicable Environmental Law.

(f) Except as set forth in Leases, no member of the Company Group or, to the extent related to the Business, Seller or any of its 
applicable Affiliates has retained or assumed, either contractually or by opera�on of Law, any liabili�es or obliga�ons that could reasonably be expected 
to form the basis of any Proceeding under Environmental Law against any member of the Company Group or the Business.

(g) Seller has provided copies of all Phase I and Phase II environmental site assessments and, to the extent iden�fying any other 
unresolved liability under Environmental Law for which any member of the Company Group or the Business is responsible, other wri�en reports, in 
each case in the possession of Seller or any of its Affiliates.

SECTION 2.18 Employee and Labor Ma�ers.

(a) Seller has delivered to Purchaser a true and complete list of each Business Employee as of the date of this Agreement 
including, with respect to each such individual, the following informa�on, as applicable and to the extent such informa�on can be provided under 
applicable Law: (i) name (or other unique iden�fier), (ii) job �tle, (iii) date of hire and work loca�on (city and state, if applicable), (iv) exempt or non-
exempt classifica�on status under the Fair Labor Standards Act, (v) 

 
 



 
leave of absence status and an�cipated date of return, if known, (vi) annual base salary or annualized base wage rate (as applicable), (vii) annual target 
short-term incen�ve or bonus compensa�on opportuni�es for the current fiscal year and the prior fiscal year (on a plan-by-plan basis), (viii) target long-
term incen�ve compensa�on opportuni�es (on a plan-by-plan basis) and (ix) union affilia�on (if applicable) (the “Business Employee List”).  No later 
than five (5) days prior to the Closing Date, Seller shall have delivered to Purchaser an updated Business Employee List to reflect (x) accrued vaca�on 
and paid �me off and (y) any changes in termina�ons, resigna�ons and new hires (to the extent permi�ed by Sec�on 5.02(b)(v)), and realloca�ons not 
in viola�on of this Agreement or as otherwise consented to by Purchaser.

(b) The employees listed on the Business Employee List are sufficient to allow Purchaser and its Affiliates (including, a�er the 
Closing, the Company Group) to operate the Business immediately following the Closing in the manner operated by Seller or its Affiliates in the ordinary 
course of business as currently conducted as of the date of this Agreement and there are no other employees that are necessary for the opera�on of 
the Business in the ordinary course of business as conducted as of the date of this Agreement.

(c) Since January 1, 2021, (i) neither Seller nor any of its Affiliates has been a party to or bound by a Union Contract covering any 
Business Employees, and (ii) no member of the Company Group has cer�fied or recognized any labor union, works council, or other labor organiza�on 
as the bargaining representa�ve for Business Employees.

(d) Except as would not reasonably be expected to result in material Liability to any member of the Company Group:

(i) Since January 1, 2021, there has not been any labor strike, work stoppage, walkout, union ac�vity, labor dispute, or 
lockout pending or, to the Knowledge of Seller, threatened against any member of the Company Group or, to the extent related to the Business, Seller 
or any of its applicable Affiliates.

(ii) To the Knowledge of Seller, as of the date of this Agreement, no union organiza�onal campaign or other similar 
ac�vity or any a�empt to organize or represent the labor force of Seller or any of its Affiliates is in progress and no ques�on concerning representa�on 
exists, in each case, to the extent related to the Business Employees.

(iii) As of the date of this Agreement, there are no material Proceedings pending or filed against Seller or any of its 
Affiliates or, to the Knowledge of Seller, threatened to be brought or filed before the Na�onal Labor Rela�ons Board, the Equal Employment 
Opportunity Commission, the Department of Labor or any other Governmental En�ty or arbitrator, in each case, in connec�on with any Business 
Employee or Former Business Employee, including, without limita�on, any such ma�er rela�ng to unfair labor prac�ces, equal employment 
opportuni�es, fair employment prac�ces, employment discrimina�on, harassment, retalia�on, reasonable accommoda�on, disability rights or benefits, 
immigra�on, wages, hours, over�me compensa�on, employee classifica�on, child labor, hiring, promo�on and termina�on of employees, working 
condi�ons, meal and break periods, privacy, health and safety, workers’ compensa�on, leaves of absence, paid sick leave, unemployment insurance or 
any other allega�ons of non-compliance with applicable employment-related Law.  Except as would not be material to the Company Group, taken as a 
whole, the Company Group is in compliance in all material respects with all immigra�on Laws, including Form I-9 requirements and any applicable 
mandatory E-Verify obliga�ons.

(iv) Since January 1, 2021, and un�l the date of this Agreement, neither Seller nor any of its Affiliates has received any 
wri�en or oral communica�on from a Governmental En�ty responsible for the enforcement of labor or employment Laws sta�ng that such 
Governmental En�ty intends to conduct any inves�ga�on or inquiry with respect to any actual or alleged non-compliance by the Company Group or, to 
the extent related to the Business, Seller or any of its Affiliates with any applicable Law and, to the Knowledge of Seller, no such inves�ga�on is in 
progress.

(v) Neither Seller nor any of its Affiliates is a party to or otherwise bound by any consent decree with or cita�on from 
any Governmental En�ty rela�ng to any Business Employee, Former Business Employee or employee prac�ces with respect to the Business.

 
 



 
(vi) Since January 1, 2021, neither Seller nor any of its Affiliates has taken any ac�on with respect to the Business 

Employees that would result in material liability under, or no�ce obliga�ons with respect to, the WARN Act or any similar applicable Law.

(vii) Since January 1, 2021, (A) no wri�en allega�ons or reports of sexual harassment, illegal retalia�on or discrimina�on 
by any Business Employees or Former Business Employees have been made known to Seller or any of its Affiliates, and (B) neither the Company Group 
nor, to the extent related to the Business, Seller or any of its Affiliates, has entered into any material se�lement agreement rela�ng to allega�ons of 
workplace sexual harassment, illegal retalia�on or discrimina�on (including with respect to a protected classifica�on, including race and gender, hos�le 
work environment or similar misconduct) with respect to any Business Employees or Former Business Employees.

SECTION 2.19 Sufficiency of Assets.  Assuming the receipt of all Consents described in Sec�on 2.03(a), Sec�on 3.03(a) or Sec�on 4.03(a) 
and Authoriza�ons described in Sec�on 2.03(b), Sec�on 3.03(b) or Sec�on 4.03(b) prior to the Closing, the rights, proper�es and other assets of the 
Company Group (including Intellectual Property) immediately following the Closing (taking into account any transac�ons effec�ng the Company 
Internal Reorganiza�on), together with the Local Transferred Assets acquired by Purchaser and its subsidiaries pursuant to this Agreement and all other 
rights of Purchaser or any of its Affiliates pursuant to the Transac�on Documents immediately following the Closing, will cons�tute all of the rights, 
proper�es and other assets u�lized to conduct the Business in all material respects in substan�ally the same manner as conducted by Seller and its 
applicable Affiliates on the date of this Agreement and as it will be conducted as of immediately prior to the Closing; provided, however, that nothing in 
this Sec�on 2.19 shall be deemed to cons�tute a representa�on or warranty as to the adequacy of the amounts of Cash or Working Capital (or the 
availability of the same).

SECTION 2.20 Material Customers and Material Suppliers.  Sec�on 2.20 of the Disclosure Schedule sets forth, as of the date of this 
Agreement, a true and correct list of (a) the Material Customers and (b) the Material Suppliers.  As of the date of this Agreement, there has not been 
any wri�en or, to the Knowledge of Seller, oral no�ce from any such Material Customer or Material Supplier that such Material Customer or Material 
Supplier has terminated or canceled or intends to terminate or cancel or materially modify or alter its rela�onship with the Business, except as would 
not reasonably be expected to, individually or in the aggregate, be material to the Business or the Company Group, taken as a whole.

SECTION 2.21 Privacy and Data Security.

(a) Seller and its subsidiaries comply, and since January 1, 2021 have complied: (i) in all material respects with all applicable Data 
Protec�on Laws; and (ii) in all material respects with all applicable Privacy and Data Security Requirements other than Data Protec�ons Laws, which are 
the subject of the preceding clause (i) of this Sec�on 2.21.

(b) There are no pending wri�en complaints, ac�ons, fines, or other penal�es facing the Company Group or, to the extent related 
to the Business, Seller or any of its applicable Affiliates, and since January 1, 2021 no wri�en no�ce, complaint, claim, inquiry, audit, enforcement 
ac�on, proceeding, or li�ga�on of any kind has been served on, or ini�ated against the Company Group or, to the extent related to the Business, Seller 
or any of its applicable Affiliates in connec�on with any Data Security Breach.  Since January 1, 2021, none of the members of the Company Group or, to 
the extent related to the Business, Seller or any of its applicable Affiliates has received any wri�en complaints, subpoenas, demands, or no�ces, and 
since January 1, 2021, there have not been any other wri�en complaints, subpoenas, demands, no�ces, or any audits, proceedings, inves�ga�ons or 
claims conducted or asserted, by any Governmental En�ty inves�ga�ng, inquiring into, or otherwise rela�ng to any actual or poten�al viola�ons of any 
Privacy and Data Security Requirements related to the Business.  To the Knowledge of Seller, since January 1, 2021, there has been no ac�on or 
circumstance requiring any member of the Company Group or, to the extent related to the Business, Seller or any of its applicable Affiliates to no�fy a 
Governmental En�ty or other Person in connec�on with a Data Security Breach, nor have any such no�fica�ons been made nor, as of the date of this 
Agreement, are any such no�fica�ons planned to be made by any members of the Company Group or, to the extent related to the Business, Seller or 
any of its applicable Affiliates.

 
 



 
SECTION 2.22 An�-Corrup�on; Sanc�ons; Import and Export Control Laws.

(a) The members of the Company Group and, to the extent related to the Business, Seller and each of its applicable Affiliates 
and, to the Knowledge of Seller, their respec�ve Representa�ves authorized to act on their behalf (to the extent related to the Business) are, and since 
January 1, 2021 have been, in compliance in all material respects with the U.S. Foreign Corrupt Prac�ces Act, as amended, the UK Bribery Act, and all 
other applicable an�-bribery and an�-corrup�on Laws maintained in any jurisdic�on in which any member of the Company Group and, to the extent 
related to the Business, Seller or any of its applicable Affiliates does business.

(b) The members of the Company Group and, to the extent related to the Business, Seller and each of its applicable Affiliates 
and, to the Knowledge of Seller, their respec�ve Representa�ves authorized to act on their behalf are, and since January 1, 2021 have been, in 
compliance with applicable Trade Laws and Sanc�ons in all material respects.  There are no sanc�ons-related, export-related or import-related 
Proceedings pending or, to the Knowledge of Seller, threatened against any member of the Company Group, to the extent related to the Business, Seller 
and each of its applicable Affiliates or, to the Knowledge of Seller, any officer or director thereof by or before (or, in the case of a threatened ma�er, 
that would come before) any Governmental En�ty.

(c) (i) Since January 1, 2021, no member of the Company Group or, to the extent related to the Business, Seller or each of its 
applicable Affiliates has engaged in, or is now engaging in, directly or indirectly, any dealings or transac�ons in a Sanc�oned Country or with a 
Sanc�oned Person, in each case, in viola�on of Sanc�ons or Trade Laws, and (ii) no member of the Company Group, or any of their Representa�ves 
authorized to act on their behalf, is a Sanc�oned Person or is located, organized, or ordinarily resident in a Sanc�oned Country.

ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF SELLER

Except as disclosed in (i) the Seller Public Filings, other than any risk factor disclosure in any such Seller Public Filing contained in 
any “Risk Factors” or similarly �tled sec�on thereof or other cau�onary, forward-looking or predic�ve statements in any such Seller Public Filing (it 
being understood that any factual and/or historical statement contained within such sec�ons shall not be excluded), or (ii) the Disclosure Schedule 
(subject to Sec�on 12.07), Seller hereby represents and warrants to Purchaser as follows:

SECTION 3.01 Ownership of Shares and Local Transferred Assets.

(a) Seller has good and valid �tle to the Shares, free and clear of all Liens (other than restric�ons on transfer arising under 
applicable state or federal securi�es Laws and Liens that will be released at Closing), and is the legal, record and beneficial owner thereof.

(b) Assuming Purchaser has the requisite power and authority to be the lawful owner of the Shares, at the Closing, good and valid 
�tle to the Shares will pass to Purchaser, free and clear of all Liens, except (i) restric�ons on transfer arising under applicable Law and (ii) for Liens 
arising from acts of Purchaser or its Affiliates.

(c) The Selling En��es have good and valid �tle to, and the right to transfer (or cause to be transferred) in accordance with the 
terms of this Agreement, all Local Transferred Assets, free and clear of any Liens (other than Permi�ed Liens or those resul�ng from ac�ons taken by 
Purchaser or its Affiliates), except as would not reasonably be expected to, individually or in the aggregate, be material to the Business or the Company 
Group, taken as a whole.

SECTION 3.02 Authority; Binding Effect.

(a) Seller is a corpora�on duly organized, validly exis�ng and in good standing under the laws of the State of Delaware and has 
the requisite corporate power and authority to execute and deliver this Agreement and each of the Other 

 
 



 
Transac�on Documents to which it is specified to be a party and to consummate the transac�ons contemplated hereby and thereby and perform its 
other obliga�ons hereunder and thereunder.  Each other Selling En�ty is an en�ty duly organized, validly exis�ng and in good standing under the laws 
of the jurisdic�on of its organiza�on and has the requisite power and authority to execute and deliver each Other Transac�on Document to which it is 
specified to be a party and to consummate the transac�ons contemplated hereby and thereby and perform its other obliga�ons hereunder and 
thereunder except as (x) would not reasonably be expected to be material to the Business or the Company Group, taken as a whole, and (y) would not 
reasonably be expected to prevent or materially delay the consumma�on of the Acquisi�on.  The execu�on and delivery by each Selling En�ty of this 
Agreement and each of the Other Transac�on Documents to which it is specified to be a party and the consumma�on by each Selling En�ty of the 
transac�ons contemplated hereby and thereby have been duly authorized by all necessary corporate or other organiza�onal ac�on, and no other 
approval, authoriza�on or corporate or other organiza�onal ac�on on the part of such Selling En�ty is necessary to authorize the Transac�on 
Documents or the transac�ons contemplated thereby.

(b) This Agreement has been duly executed and delivered by Seller and, prior to the Closing, each Selling En�ty will have duly 
executed and delivered each of the Other Transac�on Documents to which such Selling En�ty is specified to be a party.

(c) Assuming that this Agreement has been duly authorized, executed and delivered by the other Par�es, this Agreement 
cons�tutes, and, upon the due authoriza�on, execu�on and delivery by the other par�es to each Other Transac�on Document, each Other Transac�on 
Document to which each Selling En�ty is specified to be a party will cons�tute, a legal, valid and binding obliga�on of such Selling En�ty, enforceable 
against such Selling En�ty in accordance with its terms, subject to the Remedies Excep�on.

SECTION 3.03 No Conflicts; Consents.

(a) Assuming the delivery or receipt, as applicable, by Seller of the Consents set forth in Sec�on 3.03(a) of the Disclosure 
Schedule, the execu�on and delivery by each Selling En�ty of this Agreement and each of the Other Transac�on Documents to which it is specified to 
be a party and the consumma�on by each Selling En�ty and the Company of the transac�ons contemplated hereby and thereby and the performance 
by each Selling En�ty and the Company of their respec�ve other obliga�ons hereunder and thereunder do not or will not, as applicable, conflict with, 
or result in any (i) viola�on or default by such Selling En�ty or any of its applicable subsidiaries, (ii) termina�on, cancella�on or accelera�on of any right 
or obliga�on of such Selling En�ty or any of its applicable subsidiaries, (iii) loss of any benefit of such Selling En�ty or any of its applicable subsidiaries 
or (iv) crea�on of any Lien (other than any Permi�ed Lien) upon any property or asset of such Selling En�ty or any of its applicable subsidiaries or under 
any provision of, (A) the organiza�onal documents of such Selling En�ty or any of its applicable subsidiaries, (B) any material Contract of such Selling 
En�ty or any of its applicable subsidiaries or (C) any Injunc�on or, subject to the Authoriza�ons and Filings described in Sec�on 3.03(b), applicable Law, 
other than, in the case of each of clauses (A) (with respect to organiza�onal documents of the subsidiaries of Seller (other than the Company or the 
other Selling En��es)), (B) and (C), any such viola�on, default, termina�on, cancella�on, accelera�on, loss of benefit or crea�on of a Lien that (x) would 
not reasonably be expected to, individually or in the aggregate, result in a Company Material Adverse Effect and (y) would not reasonably be expected 
to prevent or materially delay the consumma�on of the Acquisi�on.

(b) No Authoriza�on or Filing is required to be obtained or made by or with respect to each Selling En�ty in connec�on with the 
execu�on and delivery of this Agreement or the Other Transac�on Documents to which it is specified to be a party, the consumma�on of the 
transac�ons contemplated hereby or thereby or the compliance by such Selling En�ty with the terms and condi�ons hereof and thereof, other than (i) 
as may be required by the HSR Act or the no�fica�on to the NSIA, (ii) as may be required solely by reason of Purchaser’s or any of its Affiliates’ 
par�cipa�on in the transac�ons contemplated by any of the Transac�on Documents, (iii) as may be required by the rules or regula�ons of any 
applicable securi�es exchange or lis�ng authority and (iv) such Authoriza�ons or Filings, the absence of which, or the failure of which to be made, (x) 
would not reasonably be expected to, individually or in the aggregate, result in a Company Material Adverse Effect and (y) would not reasonably be 
expected to prevent or materially delay the consumma�on of the Acquisi�on.

 
 



 
SECTION 3.04 Proceedings.  As of the date of this Agreement, (i) there is no Proceeding against Seller or any of its applicable 

subsidiaries and (ii) to the Knowledge of Seller, there is no inves�ga�on or inquiry by any Governmental En�ty with respect to any actual or alleged 
non-compliance by Seller or any of its subsidiaries with any applicable Law, in the case of each of clauses (i) and (ii), that (A) is pending or, to the 
Knowledge of Seller, has been threatened in wri�ng and (B) would reasonably be expected to, individually or in the aggregate, result in a Company 
Material Adverse Effect or prevent or materially delay the consumma�on of the Acquisi�on.

SECTION 3.05 Brokers.  Other than Morgan Stanley and Centerview Partners, no broker, finder or investment banker is en�tled to any 
brokerage fee, finder’s fee or similar fee or commission in connec�on with the Transac�ons as a result of any arrangement made by or on behalf of 
Seller or any of its Affiliates (including the Company Group and each other Selling En�ty) for which Purchaser or any of its Affiliates (including the 
Company Group) would be liable a�er the Closing.  Seller is solely responsible for the fees and expenses of Morgan Stanley and Centerview Partners.

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser hereby represents and warrants to Seller and the Company as follows:

SECTION 4.01 Organiza�on and Standing.

(a) Purchaser is a corpora�on duly organized, validly exis�ng and in good standing under the laws of Wisconsin and has the 
requisite power and authority to conduct its business as presently conducted.

(b) Purchaser is duly qualified to do business as a foreign corpora�on and, where applicable, is in good standing under the laws of 
each state or other jurisdic�on in which the ownership or use of the proper�es owned or used by it or the nature of the ac�vi�es conducted by it 
requires such qualifica�on, except where the failure to be so qualified would not reasonably be expected to, individually or in the aggregate, result in a 
Purchaser Material Adverse Effect.

SECTION 4.02 Authority; Binding Effect.

(a) Purchaser has the requisite corporate power and authority to execute and deliver this Agreement and each of the Other 
Transac�on Documents to which it is specified to be a party and to consummate the transac�ons contemplated hereby and thereby and perform its 
other obliga�ons hereunder and thereunder.  The execu�on and delivery by Purchaser of this Agreement and each of the Other Transac�on Documents 
to which it is specified to be a party and the consumma�on by Purchaser of the transac�ons contemplated hereby and thereby have been duly 
authorized by all necessary corporate or other organiza�onal ac�on, and no other approval, authoriza�on or corporate or other organiza�onal ac�on 
on the part of Purchaser is necessary to authorize the Transac�on Documents to which it is specified to be a party or the transac�ons contemplated 
thereby.

(b) This Agreement has been duly executed and delivered by Purchaser and, prior to the Closing, Purchaser will have duly 
executed and delivered each of the Other Transac�on Documents to which it is specified to be a party.

(c) Assuming that this Agreement has been duly authorized, executed and delivered by the other Par�es, this Agreement 
cons�tutes, and, upon the due authoriza�on, execu�on and delivery by the other par�es to each Other Transac�on Document, each Other Transac�on 
Document to which Purchaser is specified to be a party will cons�tute, a legal, valid and binding obliga�on of Purchaser, enforceable against Purchaser 
in accordance with its terms, subject to the Remedies Excep�on.

 
 



 
SECTION 4.03 No Conflicts; Consents.

(a) The execu�on and delivery by Purchaser of this Agreement and each of the Other Transac�on Documents to which it is 
specified to be a party and the consumma�on by Purchaser of the transac�ons contemplated hereby and thereby and the performance by Purchaser of 
its other obliga�ons hereunder and thereunder do not or will not, as applicable, conflict with, or result in any (i) viola�on or default by Purchaser or any 
of its subsidiaries, (ii) termina�on, cancella�on or accelera�on of any right or obliga�on of Purchaser or any of its subsidiaries, (iii) loss of any benefit of 
Purchaser or any of its subsidiaries or (iv) crea�on of any Lien (other than any Permi�ed Lien) upon any property or asset of Purchaser or any of its 
subsidiaries of or under any provision of, (A) the organiza�onal documents of Purchaser or any of its subsidiaries, (B) any material Contract of Purchaser 
or any of its subsidiaries or (C) any Injunc�on or, subject to the Authoriza�ons and Filings described in Sec�on 4.03(b), applicable Law, other than, in the 
case of each of clauses (B) and (C), any such viola�on, default, termina�on, cancella�on, accelera�on, loss of benefit or crea�on of a Lien that would 
not reasonably be expected to, individually or in the aggregate, result in a Purchaser Material Adverse Effect.

(b) No Authoriza�on or Filing is required to be obtained or made by or with respect to Purchaser in connec�on with the 
execu�on and delivery of this Agreement or the Other Transac�on Documents, the consumma�on of the transac�ons contemplated hereby or thereby 
or the compliance by Purchaser with the terms and condi�ons hereof and thereof, other than (i) as may be required by the HSR Act or the no�fica�on 
to the NSIA, (ii) as may be required solely by reason of Seller’s or any of its Affiliates’ (including the Company Groups’) par�cipa�on in the transac�ons 
contemplated by any of the Transac�on Documents, (iii) as may be required by the rules or regula�ons of any applicable securi�es exchange or lis�ng 
authority and (iv) such Authoriza�ons or Filings, the absence of which, or the failure of which to be made would not reasonably be expected to, 
individually or in the aggregate, result in a Purchaser Material Adverse Effect.  Neither Purchaser nor any of its Affiliates owns any interest in any Person 
that derives a substan�al por�on of its revenues from products, services or lines of business within the Business’ principal products, services or lines of 
business.

SECTION 4.04 Proceedings.  As of the date of this Agreement, (i) there is no Proceeding against Purchaser or any of its subsidiaries and 
(ii) to the knowledge of Purchaser, there is no inves�ga�on or inquiry by any Governmental En�ty with respect to any actual or alleged non-compliance 
by Purchaser or any of its subsidiaries with any applicable Law, in the case of each of clauses (i) and (ii), that (A) is pending or, to the Knowledge of 
Seller, has been threatened in wri�ng and (B) would reasonably be expected to, individually or in the aggregate, result in a Purchaser Material Adverse 
Effect.

SECTION 4.05 No Registra�on.

(a) Purchaser is acquiring the Shares for investment for its own account only and not with a view to, or for sale in connec�on 
with, any distribu�on thereof.  Purchaser understands that the Shares may not be sold, transferred, pledged, hypothecated or otherwise disposed of, or 
offered for sale, transfer, pledge, hypotheca�on or disposi�on, without registra�on under the Securi�es Act or any state securi�es Law, except pursuant 
to an exemp�on from such registra�on available under the Securi�es Act or any such state security Law, and compliance with other securi�es Laws, in 
each case, to the extent applicable.

(b) Purchaser is an “accredited investor” (as defined in Rule 501(a) of Regula�on D promulgated under the Securi�es Act).

(c) Purchaser has such knowledge and experience in financial and business ma�ers and in investments of this type that it is 
capable of evalua�ng the merits and risks of its investment in the Shares and of making an informed investment decision with respect thereto, and can 
bear the economic risk of its investment in the Shares and afford a complete loss of such investment.

SECTION 4.06 Sufficient Funds.  Purchaser has available and, as of the Closing, will have available funds sufficient to consummate the 
Acquisi�on and the Transac�ons upon the terms contemplated by this Agreement, including the payment 

 
 



 
of amounts contemplated by Ar�cle I, and to fulfill all of its obliga�ons to pay fees and expenses related to the Acquisi�on and the Transac�ons.

SECTION 4.07 Solvency.  Purchaser is and will be, at the Closing and a�er giving effect to the Transac�ons and the payment by 
Purchaser of all amounts payable by Purchaser or any of its Affiliates under any Transac�on Document (including the Purchase Price and all other 
payments required to be paid at the Closing), Solvent.  Purchaser is not the subject of any conserva�on, rehabilita�on, liquida�on, receivership, 
insolvency or other similar Proceeding that is pending or has been threatened in wri�ng.

SECTION 4.08 Brokers.  Other than Goldman Sachs & Co. LLC, no broker, finder or investment banker is en�tled to any brokerage fee, 
finder’s fee or similar fee or commission in connec�on with the Transac�ons as a result of any arrangement made by or on behalf of Purchaser or any of 
its Affiliates.  Purchaser is solely responsible for the fees and expenses of Goldman Sachs & Co. LLC.

SECTION 4.09 No Other Representa�ons or Warran�es.

(a) Purchaser acknowledges and agrees that:

(i) Except for the representa�ons and warran�es expressly made by the Company in Ar�cle II, by Seller in Ar�cle III or 
in the cer�ficates contemplated by Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii), neither Seller nor any of its Affiliates (including the Company Group), nor 
any of their respec�ve Representa�ves nor any other Person makes any express or implied representa�on or warranty with respect to Seller, the 
Company Group or the Business or any informa�on made available to Purchaser or any of its Affiliates or Representa�ves in connec�on with the 
Transac�ons, including with respect to the prospects of the Business or its profitability for Purchaser, merchantability or fitness for any par�cular 
purpose, forecasts, projec�ons, business plans or other informa�on (including any Evalua�on Material) and the accuracy or completeness of, or the 
reasonableness of any assump�ons underlying, any such forecasts, projec�ons, business plans or other informa�on.

(ii) Each of Seller and the Company, on its own behalf and on behalf of its Affiliates and its and their respec�ve 
Representa�ves, expressly disclaims all representa�ons and warran�es, whether express or implied, except for the representa�ons and warran�es 
expressly made by Seller and the Company in Ar�cle II, by Seller in Ar�cle III or in the cer�ficates contemplated by Sec�on 8.01(a)(iii) and Sec�on 
8.01(b)(iii).  Neither Seller nor any of its Affiliates (including the Company Group), nor any of their respec�ve Representa�ves nor any other Person has, 
or is subject to, any liability or other obliga�on to Purchaser or any of its Affiliates or any of their respec�ve Representa�ves or any other Person arising 
from such Person’s use of any informa�on, including informa�on, documents, projec�ons, forecasts or other materials made available to such Person in 
any virtual data room, confiden�al informa�on memorandum, management presenta�on or offering materials, or in connec�on with any site tours or 
visits, diligence calls or mee�ngs or otherwise, unless such informa�on is expressly included in a representa�on or warranty contained in Ar�cle II, in 
Ar�cle III or in the cer�ficates contemplated by Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii).

(b) In furtherance of the foregoing, Purchaser acknowledges that it is not en�tled to rely, has not relied and will not rely on any 
representa�on or warranty of Seller or any of its Affiliates (including the Company Group) or any of their respec�ve Representa�ves or any other 
Person, other than those representa�ons and warran�es expressly made by Seller and the Company in Ar�cle II, by Seller in Ar�cle III or in the 
cer�ficates contemplated by Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii).  Purchaser acknowledges and agrees that it is relying solely on the 
representa�ons and warran�es expressly made by Seller and the Company in Ar�cle II, by Seller in Ar�cle III or in the cer�ficates contemplated by 
Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii) and on its own inves�ga�on and analysis in entering into the Transac�on Documents to which it is a party and 
that each of the Transac�on Documents is the product of arm’s-length nego�a�ons.  Purchaser and each of its Representa�ves acknowledge and agree 
that they (a) have had full access to and the opportunity to review all of the documents in the Data Room or otherwise provided to Purchaser or its 
Representa�ves on behalf of the Company, and (b) have been afforded full access to the books and records, facili�es and officers, directors, managers, 
employees and other representa�ves of the Company Group for purposes of conduc�ng a due diligence inves�ga�on with respect thereto.  Purchaser 
is an informed and sophis�cated par�cipant in the transac�ons contemplated by the Transac�on Documents and has conducted to its sa�sfac�on an 
independent inves�ga�on 

 
 



 
and verifica�on of the financial condi�on, results of opera�ons, assets, liabili�es, proper�es and projected opera�ons of the Company Group and has 
had such documents and informa�on made available and has evaluated such documents and informa�on, as it has deemed necessary in connec�on 
with the execu�on and delivery of the Transac�on Documents.  Purchaser is knowledgeable about the industries in which the Company Group 
operates, is capable of evalua�ng the merits and risks of the Transac�ons as contemplated by this Agreement and is able to bear the substan�al 
economic risk of such investment for an indefinite period of �me.

(c) The foregoing shall not limit any right or remedy of Purchaser with respect to any claim for Fraud with respect to the making 
of the representa�ons and warran�es expressly made by Seller and the Company in Ar�cle II, by Seller in Ar�cle III or in the cer�ficates contemplated 
by Sec�on 8.01(a)(iii) and Sec�on 8.01(b)(iii).

ARTICLE V 

COVENANTS OF SELLER AND THE COMPANY

SECTION 5.01 Access.  From and a�er the date of this Agreement and un�l the earlier to occur of the Closing and the termina�on of 
this Agreement pursuant to Ar�cle IX, Seller shall, and shall cause its subsidiaries to, give Purchaser and its Representa�ves reasonable access, during 
normal business hours, upon reasonable advance wri�en no�ce and solely for purposes of integra�on planning and consumma�ng the Transac�ons, to 
personnel, proper�es, books, contracts and Records rela�ng to the Company Group or the Business; provided, that Purchaser and its Representa�ves 
(a) comply with all applicable Laws and all applicable policies and reasonable requirements of the Company (including such policies and requirements 
rela�ng to environmental, health, safety and security ma�ers) and (b) shall not contact or otherwise communicate with the customers or suppliers of 
the Company Group or the Business, unless approved in wri�ng in advance by Seller; provided, further, that Seller or the Company may restrict such 
access to the extent that, as determined in the reasonable discre�on of Seller or the Company, such access (i) would unreasonably disrupt the normal 
opera�ons of the Selling En��es, the Company or the Business, (ii) would violate or result in a waiver of any a�orney-client privilege of the Selling 
En��es or the Company, (iii) would violate any applicable Law (including merger control and compe��on Laws and data privacy and protec�on Laws 
applicable to employee personal informa�on), (iv) would breach any duty of confiden�ality or other similar obliga�on owed to any Person or (v) would 
reasonably be expected to jeopardize the health and safety of any employee in light of COVID-19 or any Pandemic Measures; provided, further, that if 
any such access is so restricted, to the extent reasonably prac�cable and permi�ed by Law, Seller shall no�fy Purchaser of the restric�on, the ra�onale 
for the restric�on and the general nature of the access or informa�on being restricted and Seller and the Company Group shall use reasonable efforts 
to provide such access in a manner that would not result in any of the outcomes described in the foregoing clauses (i), (ii), (iii), (iv) or (v).  Such rights of 
access explicitly exclude any Phase II environmental inves�ga�ons or any other invasive or environmental analysis, tes�ng or sampling, including any 
such analysis, tes�ng or sampling of soil, surface water, air, groundwater or other environmental media, or building materials.  All requests for access 
pursuant to this Sec�on 5.01 must be directed to the General Counsel of Seller or such other Person designated by the Company in wri�ng.  When 
exercising its rights under this Sec�on 5.01, Purchaser shall, and shall cause its Representa�ves to, use commercially reasonable efforts to minimize 
disrup�on to the Company and the Business.  For the avoidance of doubt, any informa�on provided to or obtained by Purchaser by exercising its rights 
pursuant to this Sec�on 5.01 will be subject to Sec�on 6.01.

SECTION 5.02 Conduct of the Business.  From and a�er the date of this Agreement and un�l the earlier to occur of the Closing and the 
termina�on of this Agreement pursuant to Ar�cle IX, except (v) with the prior wri�en consent of Purchaser (which consent shall not be unreasonably 
withheld, condi�oned or delayed; provided, further, that Purchaser shall use reasonable best efforts to provide a wri�en response within five (5) 
Business Days a�er any wri�en request by the Company for such consent), (w) as set forth in Sec�on 5.02 of the Disclosure Schedule, (x) as necessary 
to effect the Company Internal Reorganiza�on in accordance with this Agreement, (y) as required by applicable Law or Injunc�on or (z) as otherwise 
expressly contemplated or expressly permi�ed by any of the Transac�on Documents:

(a) Seller shall, and shall cause each of its applicable subsidiaries to, use commercially reasonable efforts to (i) operate the 
Business in all material respects in the ordinary course of business, (ii) maintain and preserve in all material respects the Company Group’s and the 
Business’ present business organiza�ons and opera�ons and (iii) maintain and preserve 

 
 



 
in all material respects the Company Group’s and the Business’ present rela�onships with key customers, key suppliers and other key Persons having 
business dealings with the Company Group or the Business; provided, however, that no ac�on by Seller or any of its subsidiaries with respect to ma�ers 
specifically addressed by any provision of Sec�on 5.02(b) shall be deemed a breach of this Sec�on 5.02(a) unless such ac�on cons�tutes a breach of 
such provision of Sec�on 5.02(b); and

(b) Seller shall not (solely with respect to the Business), and shall cause each of its subsidiaries not to (solely with respect to the 
Business) and shall cause each member of the Company Group not to, do any of the following:

(i) amend the cer�ficate of incorpora�on, by-laws or any other comparable organiza�onal documents of any member 
of the Company Group (other than immaterial changes to such organiza�onal documents of any of the Company Subsidiaries);

(ii) declare or pay any dividend or make any other distribu�on to any holder of any equity interests in any member of 
the Company Group (including any holder of Shares), other than, in each case, (A) cash dividends or other distribu�ons of cash, (B) dividends or 
distribu�ons in se�lement of intercompany accounts or (C) dividends or distribu�ons from one member of the Company Group to another member of 
the Company Group, in each case, fully paid and completed prior to the Closing;

(iii) redeem or otherwise acquire any equity interest in, or vo�ng security of, any member of the Company Group, or 
issue, deliver, sell or grant (A) any equity interest in, or vo�ng security of, any member of the Company Group or (B) any warrant, op�on, right, 
“phantom” stock right, stock apprecia�on right, stock-based performance unit, conver�ble or exchangeable securi�es or any other commitment or 
undertaking (1) pursuant to which the Company or any of its Affiliates is or may become obligated to issue, deliver, sell or grant (x) any equity interest 
in, or vo�ng security of, any member of the Company Group or (y) any security conver�ble into, or exercisable or exchangeable for, any equity interest 
in, or vo�ng security of, any member of the Company Group or (2) that gives any Person the right to receive any benefit or right similar to any rights 
enjoyed by or accruing to the holders of any equity interests in, or vo�ng security of, any member of the Company Group (including the holders of 
Shares);

(iv) split, combine or reclassify any equity interests in any member of the Company Group (including the Shares), or 
issue any other security in respect of, in lieu of or in subs�tu�on for any equity interests in any member of the Company Group (including the Shares);

(v) except (A) as required pursuant to the terms of a Benefit Plan set forth on Sec�on 2.14(a)(i) or Sec�on 2.14(a)(ii) of 
the Disclosure Schedule or (B) in connec�on with any ac�on that applies uniformly to Business Employees and other employees of Seller or its Affiliates 
that would not result in any material cost increase (as compared to the cost immediately prior to such ac�on) to Purchaser or its Affiliates (including, 
following the Closing, any member of the Company Group) following the Closing or the cost of which is borne solely by Seller and its Affiliates (other 
than the Company Group), (1) except as required by the last sentence of Sec�on 10.08(a), adopt, renew, amend or terminate any material Benefit Plan 
or any Union Contract covering any Business Employee or Former Business Employee, (2) grant to any Business Employee whose annual base salary is 
in excess of $150,000 any increase in compensa�on or benefits, (3) take any ac�on to accelerate ves�ng or payment of, or otherwise fund or secure 
payment of, any compensa�on payable to a Business Employee (including any equity-based awards), (4) grant any severance, reten�on, change in 
control, transac�on bonus or other special bonus or special remunera�on (whether in the form of cash, equity or otherwise) to any Business Employee, 
(5) hire any employee who would be a Business Employee and whose annual base salary is in excess of $150,000, (6) terminate any Business Employee 
(other than for “cause” (as determined by Seller in good faith consistent with past prac�ce)) whose annual base salary is in excess of $150,000, (7) take 
any ac�on in respect of any employee of Seller or its Affiliates that would affect whether such employee is or is not classified as a Business Employee, 
(8) furlough any Business Employee or (9) transfer the employment of any Business Employee from the Company Group to Seller or any of its Affiliates 
or transfer the employment of any employee, officer or other individual service provider who is not a Business Employee from Seller or any of its 
Affiliates (other than any member of the Company Group) to the Company Group;

(vi) (A) enter into any Material Contract of the type set forth in clause (ii), (xi) or (xii) of Sec�on 2.11(a) or (B) enter into, 
materially modify, materially amend, terminate or waive any material rights under any Material Contract, in 

 
 



 
the case of this clause (B), other than in the ordinary course of business; provided, that for the avoidance of doubt, that nothing in this Sec�on 5.02(b)
(vi) shall be construed to restrict any ac�on that is specifically the subject of and permi�ed by any other clause of this Sec�on 5.02(b);

(vii) acquire any business, any corpora�on, partnership, associa�on or other business organiza�on or division (or any 
equity interests therein), by merger, consolida�on, purchase or lease of assets or otherwise, or, other than in the ordinary course of business, acquire 
or lease any material assets (including Real Property), in each case, for aggregate considera�on in excess of $5,000,000;

(viii) make any capital expenditure in excess of 110% of the capital expenditure budget of the Business set forth on 
Sec�on 5.02(b)(viii) of the Disclosure Schedule;

(ix) enter into any new line of business that is outside of the Business;

(x) other than in the ordinary course of business, sell, lease or otherwise dispose of any tangible assets or Real 
Property of any member of the Company Group or the Business having a fair market value in excess of $1,000,000 in the aggregate, except for (A) sales 
of Inventory in the ordinary course of business or (B) assets that are obsolete or no longer used by the Business;

(xi) sell, transfer, sublicense, allow to be dedicated to the public domain, allow to lapse, surrender, pledge, encumber, 
grant, dispose of, assign or abandon any material Company Intellectual Property, except for the disposal of any Company Registered Intellectual 
Property at the end of its statutory life a�er all permi�ed renewals and extensions have been filed or non-exclusive licenses or sublicenses granted in 
the ordinary course of business;

(xii) disclose any Trade Secrets included in the Company Owned Intellectual Property to any third party, other than 
pursuant to a valid and binding confiden�ality agreement or other binding obliga�on of confiden�ality the Company Group entered into in the ordinary 
course of business;

(xiii) create, incur, assume or guarantee any Funded Debt of the type described in clause (a) of the defini�on of Funded 
Debt, other than such Funded Debt that is created, incurred, assumed or guaranteed prior to the Closing and (A) is in the aggregate less than 
$1,500,000 or (B) will be repaid and ex�nguished prior to the Closing;

(xiv) other than in the ordinary course of business, permit any material asset of any member of the Company Group or 
the Business to become subject to any Lien (other than any Permi�ed Lien);

(xv) loan or advance any amount, or make any capital contribu�ons to, any Person, in each case, in excess of $750,000 
individually or in any series of related transac�ons, other than (A) to members of the Company Group or (B) loans or advances to employees and 
consultants of members of the Company Group for travel and business expenses or extensions of trade credit and supplier advances in the ordinary 
course of business;

(xvi) with respect to any member of the Company Group, (A) make, change or revoke any material Tax elec�on 
(provided, that, for the avoidance of doubt, filing a Tax Return in the ordinary course of business is not a Tax elec�on); (B) change any material method 
of accoun�ng for Tax purposes; (C) amend or re-file any Tax Return; (D) se�le any material claim or assessment in respect of Taxes; (E) consent to any 
extension or waiver of the limita�ons period applicable to any claim or assessment in respect of Taxes; or (F) enter into any Tax alloca�on agreement, 
Tax sharing agreement or closing agreement (as described in Sec�on 7121 of the Code) in respect of Taxes with any Governmental En�ty;

(xvii) make any material change to the methods of financial accoun�ng used by the Company Group or the Business in 
effect as of the date of this Agreement, except as required by GAAP or applicable Law or consistent with the Accoun�ng Principles;

(xviii) compromise, se�le or agree to se�le any Proceeding rela�ng to any member of the Company Group or the 
Business (A) involving monetary damages for which any member of the Company Group will have any Liability 

 
 



 
following the Closing, unless such Liability would (x) be less than $500,000 and (y) be included as Funded Debt or a current liability in the calcula�on of 
Working Capital as of the Measurement Time pursuant to the terms of this Agreement or (B) including injunc�ve or other nonmonetary relief that 
imposes a material restric�on on the opera�on of any member of the Company Group or the Business following the Closing; provided, that this Sec�on 
5.02(b)(xviii) shall not apply to Taxes;

(xix) adopt or enter into any plan of complete or par�al liquida�on, dissolu�on, merger, consolida�on, restructuring, 
recapitaliza�on or other reorganiza�on of any member of the Company Group; 

(xx) make any material change to its cash management prac�ces other than in the ordinary course of business (including 
with respect to collec�on of accounts receivable, payment of accounts payable and accrual of other expenses); or

(xxi) authorize or agree (in wri�ng or otherwise) to take any of the foregoing ac�ons described in this Sec�on 5.02(b).

Notwithstanding anything to the contrary set forth in Sec�on 5.02(a), nothing contained in Sec�on 5.02(a) shall prevent Seller and 
its subsidiaries from, in response to COVID-19, taking ac�ons as a response to any Pandemic Measure to the extent deemed by the Company or Seller 
ac�ng reasonably to be advisable and necessary to comply with such Pandemic Measure, and any such ac�on shall not be deemed a breach of Sec�on 
5.02(a); provided that, to the extent reasonably prac�cable, Seller shall consult with Purchaser prior to taking, or permi�ng its subsidiaries to take, any 
such material ac�ons with respect to the Business.  The Par�es acknowledge and agree that the restric�ons set forth in this Agreement are not 
intended to give Purchaser, on the one hand, or Seller or the Company, on the other hand, directly or indirectly, the right to control or direct the 
business or opera�ons of the other Par�es at any �me prior to the Closing.  Prior to the Closing, each of Purchaser, on the one hand, and Seller and the 
Company, on the other hand, shall exercise, consistent with the terms, condi�ons and restric�ons of this Agreement, complete control and supervision 
over such Party’s own business and opera�ons.

Notwithstanding anything to the contrary set forth in this Sec�on 5.02, nothing contained in this Sec�on 5.02 shall in any event 
limit or restrict Seller or its subsidiaries (other than members of the Company Group) with respect to any ma�er to the extent unrelated to the 
Company Group or the Business.

SECTION 5.03 Confiden�ality.  During the three (3)-year period following the Closing, Seller shall keep confiden�al, and cause its 
Affiliates and instruct its and their respec�ve Representa�ves to keep confiden�al, all non-public informa�on concerning the Company Group or the 
Business, except (a) as required or requested by a Governmental En�ty or required pursuant to Law or the rules or regula�ons of any securi�es 
exchange or lis�ng authority or legal, administra�ve or judicial process (provided that Seller shall, to the extent reasonably prac�cable and permi�ed by 
Law, promptly no�fy Purchaser of such requirement or request and the disclosure that is expected to be made with respect thereto with reasonable 
specificity and shall reasonably cooperate with Purchaser to limit or obtain confiden�al treatment for such disclosure at Purchaser’s sole cost and 
expense), (b) for informa�on that is available on the Closing Date to the public, or therea�er becomes available to the public, other than as a result of a 
breach of this Sec�on 5.03, (c) for informa�on used or disclosed in connec�on with the exercise of any right or remedy provided in any Transac�on 
Document or any Proceeding directly or indirectly arising out of, under or rela�ng to any Transac�on Document, (d) for informa�on disclosed to Seller 
or any of its Affiliates following the Closing Date on a non-confiden�al basis by any Person not known by Seller to be bound by an obliga�on of 
confiden�ality to Purchaser or the Company Group and (e) for informa�on that is or was independently conceived or developed by or on behalf of 
Seller or any of its Representa�ves following the Closing Date without use of or reference to any non-public informa�on concerning the Company 
Group or the Business.

 
SECTION 5.04 Intercompany Arrangements.  Each of Seller and Purchaser acknowledges and agrees that, except as (a) set forth on 

Annex C or (b) as provided in any Other Transac�on Document, upon and effec�ve as of the Closing, all Contracts or other arrangements (including 
intercompany indebtedness, accounts and balances) between Seller or any of its Affiliates (other than any member of the Company Group), on the one 
hand, and any member of the Company Group, on the other hand, that were entered into prior to the Closing shall be canceled, terminated or 
ex�nguished, as the case may be, without payment or liability.  Seller shall, and shall cause its Affiliates, to take all ac�ons necessary to effectuate the 
foregoing, 

 
 



 
such that Purchaser and the members of the Company Group shall have no liability to Seller or its Affiliates in respect of any such arrangements at and 
following the Closing.

SECTION 5.05 Resigna�ons.  Seller shall use reasonable best efforts to deliver to Purchaser on the Closing Date resigna�on le�ers, in 
form and substance reasonably acceptable to Purchaser, of such members of the board of directors (or comparable governing body) of each member of 
the Company Group and such officers of each member of the Company Group that are not Business Employees, in each case, which have been 
requested in wri�ng by Purchaser at least seven (7) Business Days prior to the Closing Date, such resigna�on le�ers to be effec�ve concurrently with 
the Closing.

SECTION 5.06 Release of Liens and Guarantees.  Seller shall cause the release and termina�on, effec�ve upon the Closing, of (a) any 
Liens on the assets of any member of the Company Group, the Specified Assets or the Local Transferred Assets and any Guarantees provided by any 
member of the Company Group, in each case, arising under or in connec�on with the Seller Credit Documents and (b) any Liens (other than restric�ons 
on transfer under applicable state or federal securi�es Laws) on the Shares.  At the reasonable request of Purchaser, Seller shall provide evidence 
(including, to the extent applicable, customary payoff le�ers, releases and Uniform Commercial Code termina�on statements) reasonably acceptable to 
Purchaser of any such release or termina�on.  At the reasonable request of Purchaser, Seller shall also use commercially reasonable efforts to arrange 
for the release and termina�on, effec�ve upon the Closing, of any other material Liens (other than Permi�ed Liens) iden�fied by Purchaser to Seller on 
the assets of any member of the Company Group, the Specified Assets or the Local Transferred Assets and any other Guarantees provided by any 
member of the Company Group to Seller or any of its Affiliates (other than any member of the Company Group).  In connec�on with the foregoing, at 
the reasonable request of Purchaser, Seller shall also use its commercially reasonable efforts to cause and arrange for the prompt return of all 
possessory collateral (including, without limita�on, all cer�ficated securi�es, and instruments of transfer) delivered to or in the possession of any 
administra�ve or collateral agent (including, for the avoidance of doubt, the Administra�ve Agent (as defined in the Seller Credit Documents)) in 
connec�on with such Liens.  For the avoidance of doubt, the failure to obtain the release or termina�on of any Lien or Guarantee or return of 
possessory collateral described in the two immediately preceding sentences shall not in and of itself be considered a breach of this Sec�on 5.06.  From 
and a�er the Closing, Seller shall indemnify and hold harmless Purchaser and its Affiliates from and against any Losses suffered or incurred by them in 
connec�on with any Guarantees provided prior to the Closing by any member of the Company Group for the benefit of Seller or its Affiliates (other 
than any member of the Company Group) that are not terminated and released as of the Closing.  

SECTION 5.07 Company Internal Reorganiza�on.

(a) Prior to the Closing, Seller shall use its reasonable best efforts to cause the following transac�ons to occur (collec�vely, the 
“Company Internal Reorganiza�on”):

(i) if, to the Knowledge of Seller, any (A) Specified Asset or (B) asset (including Real Property and Intellectual Property) 
primarily used or held for use in the conduct of the Business (excluding any Local Transferred Asset or any Excluded Asset) is held by Seller or any of its 
Affiliates (other than a member of the Company Group), Seller shall, and shall cause its applicable Affiliate to, assign, transfer, convey and deliver such 
asset to a member of the Company Group, free and clear of all Liens (other than Permi�ed Liens);

(ii) if, to the Knowledge of Seller, Seller or any of its Affiliates (other than a member of the Company Group) is subject 
to any Assumed Liability (other than any Local Assumed Liability), Seller shall cause a member of the Company Group to irrevocably assume such 
Assumed Liability;

(iii) if, to the Knowledge of Seller, any (A) Excluded Asset or (B) asset (including real property and Intellectual Property) 
primarily used or held for use in the conduct of the Retained Business (excluding any Specified Asset) is held by any member of the Company Group, 
Seller shall cause such member of the Company Group to assign, transfer, convey and deliver such asset to Seller or an Affiliate thereof (other than a 
member of the Company Group); and

 
 



 
(iv) if, to the Knowledge of Seller, any member of the Company Group is subject to any Retained Liability, Seller shall, or 

shall cause an Affiliate thereof (other than a member of the Company Group) to irrevocably assume such Retained Liability.

(b) Seller shall, and shall cause its Affiliates to, consummate the Company Internal Reorganiza�on in compliance with applicable 
Law; provided, that Seller shall give Purchaser a reasonable opportunity to review and comment on all such agreements and instruments (and shall 
consider such comments in good faith).

SECTION 5.08 Exclusivity.  Un�l the Closing or such earlier �me as this Agreement has been terminated in accordance with Ar�cle IX, 
the Company and Seller will, and will cause their Subsidiaries and Representa�ves to, deal exclusively with Purchaser and its Representa�ves in 
connec�on with the proposed sale of the Shares, the Company, the other members of the Company Group and the Business, and none of the Company, 
Seller or any of their Affiliates or Representa�ves will, directly or indirectly, solicit, ini�ate or knowingly encourage any inquiries or proposals from, 
discuss or nego�ate with, or provide any material nonpublic informa�on rela�ng to any transac�on directly or indirectly involving the sale of (a) any 
equity securi�es of the Company, (b) any equity securi�es of any Company Subsidiary that would reasonably be expected to be material to the Business 
or the Company Group, taken as a whole, or (c) a majority of the assets of the members of the Company Group or the Business, taken as a whole 
(including by opera�on of law or merger).

SECTION 5.09 R&W Insurance Policy Coopera�on.  From and a�er the Closing, Seller shall, upon Purchaser’s reasonable request, use 
commercially reasonable efforts to cooperate with Purchaser in connec�on with any claim made by Purchaser under the R&W Insurance Policy (at 
Purchaser’s sole cost and expense).  As promptly as prac�cable, but in any event no later than two (2) Business Days following the Closing Date, Seller 
shall deliver, or shall cause to be delivered, an electronic copy (via electronic file transfer) or five (5) copies (via USB, CD or DVD ROM) of the Data Room, 
as of the Closing Date, as applicable, to Purchaser.

SECTION 5.10 Sale of Specified Property.  Notwithstanding anything to the contrary in this Agreement, Seller may enter into an 
agreement to sell, and may sell, the Alcalá Property on the terms set forth in Sec�on 5.10 of the Disclosure Schedule (the “Specified Property Sale”).  If 
such sale is consummated prior to the Closing, Seller shall cause all of the net proceeds of such sale to be delivered to, and retained through the Closing 
by, a member of the Company Group.

SECTION 5.11 Intellectual Property Ma�ers.  Prior to the Closing Date, Seller shall use commercially reasonable efforts to update the 
registra�ons of the Intellectual Property set forth on Sec�on 5.11 of the Disclosure Schedule to be in the name of a member of the Company Group 
and, in connec�on therewith, to file any transfers, name changes or other updates with the relevant patent and trademark office, similar administra�ve 
agency or registrar, as applicable.

SECTION 5.12 Lender Consent.  Prior to the Closing, Seller shall use its reasonable best efforts to obtain the Limited Consent and 
Release from the Required Lenders (as defined in the Seller Credit Agreement) to permit the transac�ons contemplated by this Agreement under the 
Seller Credit Agreement.

ARTICLE VI 

COVENANTS OF PURCHASER

SECTION 6.01 Confiden�ality.  Purchaser acknowledges that the informa�on being made available to it in connec�on with the 
Transac�ons and the transac�ons contemplated by each of the Other Transac�on Documents (including the terms, condi�ons and other provisions of 
this Agreement and each of the Other Transac�on Documents) is subject to the Confiden�ality Agreement, the terms, condi�ons and other provisions 
of which are incorporated herein by reference.  Effec�ve upon, and only upon, the Closing, the Confiden�ality Agreement shall terminate; provided, 
that Purchaser acknowledges and agrees that, notwithstanding such termina�on of the Confiden�ality Agreement, during the three (3)-year period 
following the Closing, (a) any and all other informa�on made available to it by or on behalf of Seller or any of its Affiliates or any of its or their 
respec�ve Representa�ves, concerning Seller or any of its Affiliates (other than any member of the Company Group and the Business) shall remain 
subject to the confiden�ality and use restric�ons of the Confiden�ality Agreement and (b) Purchaser 

 
 



 
shall, and shall cause the Company to, keep confiden�al and not disclose any Trade Secrets rela�ng to Seller or any of its Affiliates (other than any 
member of the Company Group and the Business) to which Purchaser or the Company had access, or otherwise have knowledge of, prior to the 
Closing, in each case, in accordance with the confiden�ality and use restric�ons of the Confiden�ality Agreement.  If this Agreement is, for any reason, 
terminated prior to the Closing, the Confiden�ality Agreement (and the terms, condi�ons and other provisions thereof) and the obliga�ons of 
Purchaser under this Sec�on 6.01 shall nonetheless con�nue in full force and effect.

SECTION 6.02 Replacement of Credit Support.  With respect to any Guarantees provided by Seller or any of its Affiliates (other than any 
member of the Company Group) for the benefit of the Company Group set forth on Sec�on 6.02 of the Disclosure Schedule, Purchaser shall use 
reasonable best efforts to (i) arrange for replacement arrangements from Purchaser or its Affiliates and (ii) obtain releases effec�ve as of the Closing 
indica�ng that Seller and its Affiliates (other than any member of the Company Group) shall have no liability with respect thereto in such form and 
substance as is reasonably sa�sfactory to Seller.  Seller shall, and shall cause its Affiliates to, use reasonable best efforts to cooperate with Purchaser in 
respect of the foregoing; provided that Purchaser shall reimburse Seller and its Affiliates for their reasonable and documented out-of-pocket costs and 
expenses incurred in assis�ng Purchaser.  From and a�er the Closing, Purchaser shall indemnify and hold harmless Seller and its Affiliates (other than 
any member of the Company Group) from and against any Losses suffered or incurred by them in connec�on with any of the foregoing Guarantees.

SECTION 6.03 Securi�es Act.  Purchaser shall not sell, transfer, pledge, hypothecate or otherwise dispose of, or offer to sell, transfer, 
pledge, hypothecate or otherwise dispose of, the Shares in viola�on of any of the registra�on requirements of the Securi�es Act.

SECTION 6.04 Insurance.

(a) Except as expressly provided in this Sec�on 6.04, from and a�er the Closing, the members of the Company Group shall cease 
to be insured by any insurance policy held by, or any self-insurance program of, Seller or any of its Affiliates (other than the members of the Company 
Group) (such policies and programs, the “Seller Insurance Policies”), and neither Purchaser nor its Affiliates (including, a�er the Closing, each member 
of the Company Group) shall have any access, right, �tle or interest in, to or under the Seller Insurance Policies (including any right of coverage or to 
any claim or proceeds thereof) to cover any assets of the Company Group or any liability arising from the opera�on of the Company Group and the 
Business.  Notwithstanding the foregoing, with respect to any events or circumstances arising out of the opera�on or conduct of the Company Group 
that occurred or existed prior to the Closing that are covered by any occurrence-based Seller Insurance Policies, Purchaser or the members of the 
Company Group, as applicable, may, a�er the Closing and subject to prior consulta�on with Seller, make claims with respect to such events or 
circumstances under such Seller Insurance Policies to the extent coverage is so available; provided that (i) Purchaser and the Company Group shall 
exclusively bear the amount of any “deduc�bles” or reten�ons associated with any such claims under such Seller Insurance Policies and shall otherwise 
be liable for all uninsured or unrecovered amounts of such claims, (ii) Purchaser and the Company Group shall be liable, and shall reimburse Seller, for 
any fees, costs or expenses, including any retroac�ve or prospec�ve premium adjustments for pre-Closing occurrence based policies to the extent 
arising from any such claims, incurred by Seller or its Affiliates directly or indirectly through the insurers or reinsurers of the Seller Insurance Policies 
rela�ng to such claims and (iii) Seller shall have the right (but not the obliga�on) to monitor or associate with such claims.  Purchaser and Seller shall 
cooperate with each other in connec�on with tendering any claims to the applicable insurers under the Seller Insurance Policies.  Seller shall not be 
liable for the inability of Purchaser to collect insurance proceeds under any Seller Insurance Policy.  The terms of such policies shall remain unaffected 
by the terms of this Agreement. 

(b) From and a�er the date of this Agreement and un�l the three-month anniversary of the Closing Date, at Purchaser’s request 
and sole cost and expense, Seller shall, and shall cause its subsidiaries to, provide reasonable assistance to Purchaser in obtaining “tail” or “run-off” 
policies or policy endorsements, as the case may be, for the members of the Company Group (in each case that will be effec�ve not earlier than the 
Closing) with respect to any claims-based Seller Insurance Policy that currently benefits any member of the Company Group or the Business; provided 
that such assistance by Seller shall not include incurring any out-of-pocket financial expense or liability, including but not limited to premiums, 
underwri�ng fees, brokers’ commissions and other costs and expenses. 

 
 



 
(c) This Sec�on 6.04 shall not be considered as an a�empted assignment of any policy of insurance or as a contract of insurance, 

and nothing in this Sec�on 6.04 is intended to waive or abrogate in any way Seller’s own rights to coverage under any Seller Insurance Policy for any 
liability.  Seller or its applicable Affiliate (other than the members of the Company Group) (i) shall retain all rights to control their insurance policies or 
programs, including the right to exhaust, se�le, release, commute, buy back or otherwise resolve disputes with respect to any of its insurance policies 
and programs notwithstanding whether any such insurance policies or programs apply to any Liabili�es of Purchaser or any of its Affiliates (including 
the members of the Company Group), and (ii) may amend or modify any insurance policy or program in the manner it deems appropriate to give effect, 
from and a�er the Closing, to this Sec�on 6.04; provided that neither Seller nor any of its Affiliates may take any such ac�on described in the foregoing 
clauses (i) or (ii) to the extent such ac�on would materially and dispropor�onately impair the rights of Purchaser and the members of the Company 
Group to access the Seller Insurance Policies as set forth herein as compared to the rights of Seller and its Affiliates with respect to such Seller 
Insurance Policies.  From and a�er the Closing, Purchaser shall be responsible for securing all insurance it considers appropriate for its opera�on of the 
Company Group and the Business.  

SECTION 6.05 R&W Insurance Policy.  Purchaser has entered into a binder agreement for issuance of the R&W Insurance Policy by the 
R&W Insurer, and has provided a true, correct and complete copy thereof to Seller.  Purchaser, on behalf of itself and its Affiliates, acknowledges and 
agrees that, without Seller’s prior wri�en consent, (a) all premiums, underwri�ng fees, brokers’ commissions and other costs and expenses related to 
the R&W Insurance Policy shall be borne solely by Purchaser or its Affiliates, (b) such R&W Insurance Policy shall not provide for any “seller reten�on” 
(as such phrase is commonly used in the R&W Insurance Policy industry), (c) such R&W Insurance Policy shall expressly waive any claims of subroga�on 
against Seller (except with respect to claims for Fraud), (d) Seller, its Affiliates and each of its and their respec�ve officers, directors, employees, 
partners, members, managers, agents, a�orneys, representa�ves, successors or permi�ed assigns shall be intended third party beneficiaries of such 
waiver and (e) none of Purchaser or any of its Affiliates shall amend, waive, modify or otherwise revise the R&W Insurance Policy in any manner 
inconsistent with the foregoing.

ARTICLE VII 

MUTUAL COVENANTS

SECTION 7.01 Efforts.

(a) Prior to the Closing, except (i) with respect to the ma�ers described in Sec�on 7.01(b), which shall be governed by the 
provisions thereof, or (ii) where greater efforts are expressly required by the terms of this Agreement, each Party shall use reasonable best efforts to 
cause the condi�ons set forth in Ar�cle VIII to be sa�sfied and to consummate the Transac�ons, including by using reasonable best efforts to obtain all 
necessary and advisable third party Consents; provided that (x) none of Purchaser, Seller or the Company shall be required to commence or par�cipate 
in any li�ga�on or grant any accommoda�on (financial or otherwise) to obtain any such third party Consents and (y) no such third party Consents shall 
be deemed to be a condi�on to the obliga�ons of the Par�es to consummate the Transac�ons.  Purchaser and Seller shall not, and shall cause their 
respec�ve Affiliates to not, take any ac�on that would, or that would reasonably be expected to, result in any of the condi�ons set forth in Ar�cle VIII 
not being sa�sfied in a �mely manner or otherwise prevent or materially delay the consumma�on of the Transac�ons.

(b) An�trust Ma�ers.

(i) Purchaser and Seller shall, and shall cause each of their respec�ve Affiliates to, use reasonable best efforts to make 
any Filings and obtain any Authoriza�ons required under or in connec�on with any An�trust Law and the NSIA, and to enable all wai�ng periods under 
any An�trust Law to expire, in each case, to consummate the Acquisi�on and the other Transac�ons as promptly as prac�cable, and in any event prior 
to the Outside Date.  In connec�on thereto, Purchaser and Seller shall (A) as promptly as prac�cable and in any event not more than ten (10) Business 
Days a�er the date of this Agreement, (x) make or cause to be made any filings required of each of them or any of their respec�ve Affiliates under the 
HSR Act and (y) submit the ini�al no�fica�on under the NSIA; and (B) cooperate with each other in connec�on with any such filing and in connec�on 
with resolving any inves�ga�on or other inquiry of any Governmental En�ty under any applicable Law with respect 

 
 



 
to any such filing or the Transac�ons.  Subject to applicable Law, each Party shall (I) promptly inform the other Par�es of any material oral 
communica�on with, and provide copies of material wri�en communica�ons (excluding the HSR filing itself) with, any Governmental En�ty regarding 
any such filings or the Transac�ons and (II) upon request of the other Par�es, provide all informa�on concerning itself, its Affiliates, its and their 
respec�ve directors, officers or equityholders, as applicable, and such other ma�ers as may be reasonably necessary or advisable in connec�on with 
any such filings or the Transac�ons and (III) permit the other Par�es to review in advance (and to consider in good faith any comments made by the 
other Par�es in rela�on to) any proposed material communica�on by such Party to any Governmental En�ty rela�ng to any such filings or the 
Transac�ons; provided, that (x) Seller and Purchaser may, as each determines is reasonably necessary, designate compe��vely sensi�ve material 
provided to the other pursuant to this Sec�on 7.01 as “Outside Counsel Only” and such materials and the informa�on contained therein shall be given 
only to the outside legal counsel of the recipient and will not be disclosed by such outside counsel to directors, officers or employees of the recipient 
unless express permission is obtained in advance from the source of such materials (Seller or Purchaser, as the case may be) or its legal counsel and (y) 
materials may be redacted (i) to remove references concerning the valua�on of the Company Group and the Business, (ii) as necessary to comply with 
contractual arrangements or applicable Law and (iii) as necessary to address reasonable a�orney-client or other privilege or confiden�ality concerns.  
Subject to applicable Law, no Party shall independently par�cipate in any substan�ve mee�ng, telephone call or discussion with any Governmental 
En�ty in respect of any such filings, inves�ga�on, or other inquiry without giving the other Par�es prior no�ce of the mee�ng, telephone call or 
discussion and, to the extent permi�ed by such Governmental En�ty, the opportunity to a�end and/or par�cipate.  Subject to applicable Law and the 
instruc�ons of any Governmental En�ty, each of Seller and Purchaser shall keep such other Party apprised of the status of ma�ers rela�ng to Filings 
required to be made and Authoriza�ons required to be obtained in connec�on with the Acquisi�on and the other Transac�ons, including by promptly 
no�fying such other Party of, or furnishing such other Party with copies of, no�ces or other communica�ons received by Seller or Purchaser, as the case 
may be, or any of their respec�ve Affiliates, from any Governmental En�ty with respect to such Filings or Authoriza�ons.  Purchaser shall be responsible 
for all filing fees payable by any Party hereto with respect to any Filings and Authoriza�ons under the HSR Act or any other An�trust Law in connec�on 
with the Transac�ons.  Except for such filing fees, each Party shall pay such Party’s and its Affiliates’ fees, costs and expenses incurred in connec�on 
with preparing, filing and obtaining all Filings and Authoriza�ons under the HSR Act, any other An�trust Law, the NSIA or otherwise, including 
responding to any requests for informa�on received from any Governmental En�ty in respect of such filings, including legal, accoun�ng, and economic 
analyses fees.

(ii) Purchaser shall not, and shall cause each of its Affiliates to not, acquire, invest in, or otherwise obtain any interest in 
or agree to acquire, invest in or otherwise obtain any interest in by merging or consolida�ng with, or by purchasing any assets of or equity in, or by any 
other manner, any Person or por�on thereof if the entering into a defini�ve agreement rela�ng to or the consumma�on of such acquisi�on, 
investment, purchase, merger or consolida�on would reasonably be expected to (A) impose any material delay in the obtaining of, or materially 
increase the risk of not obtaining, any authoriza�ons, consents, orders, declara�ons or approvals of any Governmental En�ty necessary to consummate 
the Transac�ons or the expira�on or termina�on of any applicable wai�ng period, (B) materially increase the risk of any Governmental En�ty entering 
an order prohibi�ng the consumma�on of the Transac�ons or (C) materially delay the consumma�on of the Transac�ons.

(iii) Notwithstanding anything else to the contrary set forth herein, it is agreed that Purchaser shall make all strategic 
decisions and lead all discussions, nego�a�ons and other proceedings, and coordinate all ac�vi�es with respect to any filings, no�fica�ons, 
submissions, communica�ons, or requests that may be made by, or any ac�ons, nonac�ons or Consents that may be sought by or from, any 
Governmental En�ty that are necessary to consummate the Transac�ons, including determining the strategy for contes�ng, li�ga�ng or otherwise 
responding to objec�ons to, or Proceedings challenging, the consumma�on of the Transac�ons; provided that Purchaser shall consult in good faith with 
Seller regarding any such decisions and ac�vi�es.

(iv) Notwithstanding anything to the contrary in this Sec�on 7.01, neither Seller nor any of its Affiliates shall have any 
obliga�on to take, or agree to take, any ac�on with respect to its business or opera�ons other than with respect to the Company Group or the Business; 
provided, that in no event shall Seller or any of its Affiliates (including the Company Group) be required to take, or agree to take, any such ac�on with 
respect to the Company Group or the Business unless the effec�veness of such agreement or ac�on is condi�oned upon the Closing.

 
 



 
SECTION 7.02 Further Ac�on.  From �me to �me a�er the Closing, upon the reasonable request of either Purchaser or Seller, the other 

of such Par�es shall execute and deliver, or cause to be executed and delivered, all such documents and instruments and shall take, or cause to be 
taken, all such further or other ac�ons as are reasonably necessary or desirable to confirm and assure the rights and obliga�ons provided for in this 
Agreement and render effec�ve the consumma�on of the Transac�ons.

SECTION 7.03 Records.

(a) During the seven (7)-year period following the Closing Date, upon reasonable advance wri�en no�ce, each of Seller and 
Purchaser shall furnish or cause to be furnished to each other and their respec�ve Representa�ves reasonable access, during normal business hours, 
and upon reasonable no�ce, to such informa�on, Records (including by furnishing copies thereof) and assistance (including by providing access to 
personnel) rela�ng to the Company Group and the Business for periods prior to the Closing (to the extent within the control of such Party) as is 
reasonably necessary (i) for financial repor�ng and accoun�ng ma�ers, (ii) to facilitate the inves�ga�on, li�ga�on, se�lement and final disposi�on of 
any claims that may have been or may be made by or against Seller, Purchaser or any of their respec�ve Affiliates (excluding any claims made by one 
Party or its Affiliates against another Party or its Affiliates) or (iii) in connec�on with any inves�ga�on by any Governmental En�ty, in the case of each of 
clauses (ii) and (iii), other than in connec�on with any claim related to Taxes, which shall be governed by Sec�on 7.06.  Purchaser and Seller each shall 
reimburse the other for reasonable and documented out-of-pocket costs and expenses incurred in assis�ng Purchaser or Seller, as applicable, or its 
Affiliates pursuant to this Sec�on 7.03(a).  Nothing in this Sec�on 7.03(a) shall obligate Purchaser or Seller to (A) furnish any access, informa�on, 
Records or assistance that does not relate to the Company Group or the Business for periods prior to the Closing or (B) take any ac�on that would (x) 
unreasonably interfere with the conduct of its business or unreasonably disrupt its normal opera�ons, (y) violate or result in a waiver of any a�orney-
client privilege of Seller, Purchaser or any member of the Company Group or violate any applicable Law or (z) breach any duty of confiden�ality or other 
obliga�on owed to any Person.

(b) During the seven (7)-year period following the Closing Date, neither Purchaser nor Seller shall destroy or otherwise dispose, 
or permit the destruc�on or disposal, of any Records rela�ng to the Company Group or the Business for periods prior to the Closing that are in its or its 
Affiliates’ possession without first giving the other of such Par�es wri�en no�ce of such intended destruc�on or disposi�on no later than twenty (20) 
days prior to the date of such destruc�on or disposi�on and offering such other Party the opportunity to copy such Records or to deliver to such other 
Party, at such other Party’s expense, custody of such Records.  Notwithstanding the foregoing sentence, neither Purchaser nor Seller shall destroy or 
otherwise dispose, or permit the destruc�on or disposal, of any Records rela�ng to the finances and Taxes of the Company (“Tax Records”) un�l the 
expira�on of the last to expire of all applicable statutes of limita�ons for the taxable period or periods to which such Tax Records relate; provided, that 
prior to disposing of any such Tax Records a�er such period, Purchaser or Seller, as applicable, shall provide wri�en no�ce to the other Party of its 
intent to dispose of such Tax Records and shall provide such Party with the opportunity to take ownership and possession of such Tax Records (at such 
Party’s sole expense) within 60 days a�er such no�ce is delivered.

SECTION 7.04 Wrong Pockets.

(a) If, at any �me a�er the Closing, Seller or any of its Affiliates (i) receives any funds (including any refund or other amount 
rela�ng to any claim (in respect of workers’ compensa�on, li�ga�on, insurance or otherwise)) arising from the Business, (ii) owns or is in possession of 
any Local Transferred Asset, Specified Asset or any other asset (including Intellectual Property) primarily used or held for use in the conduct of the 
Business (excluding any Excluded Asset) or (iii) remains subject to any Assumed Liabili�es, then Seller shall promptly transfer or assign, or cause its 
applicable Affiliate to transfer or assign, such funds, assets or Liabili�es to the Company or its designated Affiliate (and the Company or its designated 
Affiliate shall accept any such funds or assets and irrevocably assume any such Liabili�es), for no addi�onal considera�on, and the Company shall 
reimburse Seller for reasonable out-of-pocket costs incurred by Seller or any of its Affiliates to effect such transfer or assignment or fulfill its obliga�on 
pursuant to the following sentence, if applicable.  Un�l the transfer of any such funds or assets are effected, Seller shall, or shall cause its applicable 
Affiliate to, preserve the value of, and hold in trust for the use and benefit of, the Company or its designated Affiliate, such funds or assets and provide 
to the Company or its designated Affiliate all of the 

 
 



 
benefits arising from such funds or assets and otherwise cause such funds or assets to be used as reasonably instructed by the Company or its 
designated Affiliate.

(b) If, at any �me a�er the Closing, Purchaser or any of its Affiliates (including the Company Group) (i) receives any funds 
(including any refund or other amount rela�ng to any claim (in respect of workers’ compensa�on, li�ga�on, insurance or otherwise)) arising from the 
Retained Business, (ii) owns or is in possession of any Excluded Asset or any other asset (including Intellectual Property) primarily used or held for use 
in the conduct of the Retained Business (excluding any Specified Asset) or (iii) remains subject to any Retained Liabili�es, then Purchaser shall promptly 
transfer or assign, or cause its applicable Affiliate to transfer or assign, such funds, assets or Liabili�es to Seller or its designated Affiliate (and Seller or 
its designated Affiliate shall accept any such funds or assets and irrevocably assume any such Liabili�es), for no addi�onal considera�on, and Seller shall 
reimburse Purchaser for reasonable out-of-pocket costs incurred by Purchaser or any of its Affiliates to effect such transfer or assignment or fulfill its 
obliga�on pursuant to the following sentence, if applicable.  Un�l the transfer of any such funds or assets are effected, Purchaser shall, or shall cause its 
applicable Affiliate to, preserve the value of, and hold in trust for the use and benefit of, Seller or its designated Affiliate, such funds or assets and 
provide to Seller or its designated Affiliate all of the benefits arising from such funds or assets and otherwise cause such funds or assets to be used as 
reasonably instructed by Seller or its designated Affiliate.

SECTION 7.05 Publicity.  From and a�er the date of this Agreement and un�l the earlier to occur of the Closing and the termina�on of 
this Agreement pursuant to Ar�cle IX, neither Seller nor Purchaser will, or will permit any of its Affiliates to, make or issue any public release or 
announcement concerning the Transac�on Documents or the transac�ons contemplated thereby without the prior wri�en consent of the other of such 
Par�es (which consent shall not be unreasonably withheld, condi�oned or delayed), except as such release or announcement may be required by 
applicable Law or the rules or regula�ons of any U.S. or non-U.S. securi�es exchange or lis�ng authority, in which case the Party required to make the 
release or announcement (or whose Affiliate is required to make such release or announcement) shall, to the extent reasonably prac�cable and 
permi�ed by applicable Law, allow the other of such Par�es a reasonable opportunity to comment on such release or announcement in advance of 
such issuance and the Party issuing such release or announcement shall consider any reasonable comments of the other of such Par�es in good faith; 
provided, that each of Seller and Purchaser may make internal announcements to their respec�ve employees that are consistent with such Party’s prior 
public disclosures regarding the transac�ons contemplated by the Transac�on Documents and that otherwise have been made in accordance with this 
Sec�on 7.05.  Seller and Purchaser agree that the ini�al press release to be issued with respect to the transac�ons contemplated by the Transac�on 
Documents following the date of this Agreement and following the Closing, respec�vely, shall be in the form mutually agreed upon by Seller and 
Purchaser.

SECTION 7.06 Tax Ma�ers.

(a) Tax Sharing Agreements.  On or before the Closing Date, Seller shall terminate (or cause to be terminated) any tax sharing 
agreements between Seller or any of its Affiliates (other than a member of the Company Group) and any member of the Company Group, and any such 
tax sharing agreements shall have no further effect for any taxable year (whether the current year, a future year, or a past year).

(b) Tax Returns.

(i) Seller shall include the income of the Company and its consolidated U.S. Company Subsidiaries on Seller’s 
consolidated U.S. federal Income Tax Return (and, to the extent applicable, consolidated, combined and unitary state Income Tax Returns) for the tax 
period that ends on the Closing Date and all Transac�on Tax Deduc�ons shall be reported on such Income Tax Returns in a Pre-Closing Tax Period to the 
extent such Transac�on Tax Deduc�ons are “more likely than not” allocable (or allocable at a higher level of confidence) to a Pre-Closing Tax Period 
under applicable Law.  Notwithstanding any other provision in this Agreement to the contrary, Seller shall have the exclusive right to control in all 
respects, and neither Purchaser nor any of its Affiliates shall be en�tled to par�cipate in the prepara�on or filing of, any Consolidated Tax Return.

(ii)

 
 



 
(A) Seller shall �mely prepare or cause to be �mely prepared the Tax Returns described on Sec�on 7.06(b)(ii)

(A) of the Disclosure Schedule (each, a “Seller Tax Return”).  Each such Seller Tax Return shall be prepared in a manner consistent with the most recent 
past prac�ce, procedures and accoun�ng methods of the applicable members of the Company Group, except as otherwise required by applicable Law 
or explicitly set forth in this Agreement (the “Prepara�on Principles”).  Seller shall deliver a copy of each Seller Tax Return to Purchaser at least fi�een 
(15) days prior to the due date thereof for Purchaser’s review and comment, and Seller shall incorporate any reasonable and �mely comments made by 
Purchaser that are consistent with the Prepara�on Principles.  Upon incorpora�on by Seller of any such comments made by Purchaser, Purchaser shall 
cause each Seller Tax Return to be �mely filed.

(B) Once each Seller Tax Return has been filed pursuant to Sec�on 7.06(b)(ii)(A), the Par�es shall work 
together in good faith and reasonably cooperate (including sharing informa�on) to determine the difference, if any, between (x) the aggregate amount 
included in the Pre-Closing Tax Amount (as finally determined pursuant to Sec�on 1.04) that was a�ributable to the Seller Tax Returns (the “Clause X 
Amount”), and (y) the aggregate amount shown as due and owing on the Seller Tax Returns as filed pursuant to Sec�on 7.06(b)(ii)(A), adjusted for each 
such-filed Seller Tax Return (if at all, upwards or downwards, as the case may be) to conform in all respects to the assump�ons and condi�ons in the 
defini�on of Pre-Closing Tax Amount and to reflect the amount that would have been included in the Pre-Closing Tax Amount with respect to such 
Seller Tax Return had such amount been calculated pursuant to Sec�on 1.04 (the “Clause Y Amount”).  If the absolute value of the difference between 
the Clause X Amount and the Clause Y Amount is less than or equal to 10% of the Clause X Amount, the Par�es shall not owe each other any amounts 
pursuant to this Sec�on 7.06(b)(ii)(B).  If the absolute value of the difference between the Clause X Amount and the Clause Y Amount is greater than 
10% of the Clause X Amount, then (a) if the Clause X Amount is greater than the Clause Y Amount, Purchaser shall pay Seller 100% of the difference 
between the Clause X Amount and the Clause Y Amount, and (b) if the Clause X Amount is less than the Clause Y Amount, Seller shall pay Purchaser 
100% of the difference between the Clause Y Amount and the Clause X Amount.  Any disputes between Seller and Purchaser regarding the 
determina�on of amounts under this Sec�on 7.06(b)(ii)(B) shall be resolved by the Accoun�ng Firm pursuant to Sec�on 1.04(b) (applied muta�s 
mutandis).  The �me at which the amount, if any, owing between the Par�es pursuant to this Sec�on 7.06(b)(ii)(B) is finally determined shall be 
referred to as the “Sec�on 7.06(b)(ii)(B) Finaliza�on Time.”  For U.S. federal and applicable state and local income tax purposes, any amounts paid 
between Purchaser and Seller pursuant to this Sec�on 7.06(b)(ii)(B) are intended to be treated as adjustments to the Purchase Price unless otherwise 
required by applicable Law.

(iii) Purchaser shall �mely prepare and file or cause to be �mely prepared and filed any Tax Returns (other than 
Consolidated Tax Returns and Seller Tax Returns) required to be filed by the Company Group with respect to a Pre-Closing Tax Period or Straddle Period 
the due date of which, taking into account extensions, is a�er the Closing Date (each, a “Purchaser Tax Return”).  Prior to the final determina�on of the 
Purchase Price under Sec�on 1.04, the Purchaser Tax Returns shall be prepared in a manner consistent with the Prepara�on Principles.

(c) Post-Closing Transac�ons not in Ordinary Course.  Without Seller’s prior wri�en consent (not to be unreasonably withheld, 
condi�oned or delayed), Purchaser shall not take any ac�ons with respect to the Company Group on the Closing Date a�er the Closing that are outside 
the ordinary course of business.  Notwithstanding the foregoing, Purchaser and Seller agree to report all transac�ons not in the ordinary course of 
business occurring on the Closing Date a�er the Closing (including any transac�on engaged in by the Company Group in connec�on with the financing 
of any obliga�ons of Purchaser to make a payment under this Agreement) on the Income Tax Return that includes the Company Group for the taxable 
period beginning on the day a�er the Closing Date to the extent permi�ed by Treasury Regula�on Sec�on 1.1502-76(b)(1)(ii)(B) (or any similar 
provision of state, local, or non-U.S. Law) at a “more likely than not” (or higher) level of confidence.

(d) Post-Closing Tax Ac�ons.

(i) Subject to Sec�on 7.06(d)(ii), without the prior wri�en consent of Seller (not to be unreasonably withheld, 
condi�oned, or delayed), Purchaser shall not, and, following the Closing, shall cause the Company Group not to, (A) approach a Governmental En�ty 
with respect to any Taxes for any Pre-Closing Tax Period (including the entrance into any voluntary disclosure or other similar agreement with any 
Governmental En�ty), (B) amend, file (except as provided in Sec�on 7.06(b)) or re-file any Tax Return of any member of the Company Group for a Pre-
Closing Tax Period, (C) agree to waive or extend the statute of limita�ons rela�ng to any Taxes of any member of the Company Group for any Pre-
Closing Tax Period, or 

 
 



 
(D) make, revoke or change any elec�on with respect to, or that has a retroac�ve effect to, any Pre-Closing Tax Period of any member of the Company 
Group.

(ii) Without limi�ng Sec�on 7.06(d)(iii), a�er the final determina�on of the Purchase Price under Sec�on 1.04, the 
limita�ons in Sec�on 7.06(d)(i) shall not apply except to the extent that any such ac�on would reasonably be expected to impact (x) a Consolidated Tax 
Return or (y) a Seller Tax Return; provided, that clause (y) shall become inopera�ve upon the Sec�on 7.06(b)(ii)(B) Finaliza�on Time; provided, further, 
that before the final determina�on of the Purchase Price under Sec�on 1.04, Purchaser may, a�er informing Seller, take any ac�on described in Sec�on 
7.06(d)(i) (other than an ac�on that would reasonably be expected to impact a Consolidated Tax Return or a Seller Tax Return) but such ac�on shall not 
(unless Seller in its sole discre�on determines otherwise) impact the determina�on of the Purchase Price under Sec�on 1.04.

(iii) Purchaser shall not make any elec�on under Code Sec�on 338 or Code Sec�on 336 (or any similar provision under 
state, local or non-U.S. Law) with respect to the acquisi�on of the Company Group except as provided in Sec�on 7.06(h).

(e) Straddle Periods.  For the purposes of this Agreement, in the case of any Straddle Period, (i) the amount of any Taxes based on 
or measured by income, receipts, or payroll of the Company Group, or any other Tax (other than property, ad valorem, or similar Taxes) for the por�on 
of such Straddle Period ending on the Closing Date shall be determined based on an interim closing of the books as of the close of business on the 
Closing Date (and for such purpose, the taxable period of any Company Subsidiary that is a partnership or other pass-through en�ty or that is a non-
U.S. en�ty shall be deemed to terminate at such �me) and (ii) the amount of any property, ad valorem, or similar other Taxes of the Company Group for 
a Straddle Period that relates to the por�on of such Straddle Period ending on the Closing Date shall be deemed to be the amount of such Tax for the 
en�re Straddle Period mul�plied by a frac�on the numerator of which is the number of days in such Straddle Period ending on the Closing Date and the 
denominator of which is the number of days in such Straddle Period.

(f) Tax Coopera�on.  Purchaser and Seller shall cooperate fully with each other, as and to the extent reasonably requested by the 
other Party, in connec�on with the prepara�on, filing and execu�on of Tax Returns (including with respect to the details of the Proposed Alloca�on and 
the Final Alloca�on), any audit, li�ga�on or other proceeding with respect to Taxes (including with respect to any assets or opera�ons of any member 
of the Company Group, regardless whether a Person other than such member of the Company Group owned such assets or conducted such opera�ons 
in a Pre-Closing Tax Period), any financial accoun�ng ma�ers related to Taxes and the determina�on of the Pre-Closing Tax Amount and any other items 
related to Taxes for purposes of finally determining the Purchase Price under Sec�on 1.04.  Such coopera�on shall include the reten�on and (upon the 
other Party’s reasonable request) the provision of records and informa�on that are reasonably relevant to any such audit, li�ga�on or other proceeding 
during normal business hours and making employees available (as reasonably requested) on a mutually convenient basis to provide addi�onal 
informa�on and explana�on of any materials provided hereunder.  Purchaser and Seller further agree, upon reasonable request, to use their 
commercially reasonable efforts to (i) obtain any cer�ficate or other document from any Taxing Authority or any other Person or (ii) take any other 
ac�on as may be necessary to mi�gate, reduce or eliminate any Tax that could be imposed on any Party (including with respect to the transac�ons 
contemplated by this Agreement).  Notwithstanding anything in this agreement to the contrary, in no event will Purchaser or any Affiliate of Purchaser 
(including, a�er the Closing, any member of the Company Group) have any rights with respect to (including the prepara�on thereof) or access to any 
Tax Return or other Tax informa�on or workpapers of Seller and its Affiliates that do not relate exclusively to the Company Group, including any 
Consolidated Tax Return; provided, that Seller shall use commercially reasonable efforts (at Purchaser’s cost for any non-de minimis third-party out-of-
pocket expenses that Seller incurs outside the ordinary course of business and with Purchaser’s wri�en consent; provided, for the avoidance of doubt, 
if Purchaser withholds its consent then Seller shall not have any obliga�on to provide informa�on pursuant to this proviso that would trigger such non-
de minimis third-party out of pocket expenses) to provide any informa�on reflected in such Tax Returns or other materials that is reasonably relevant to 
the Company Group and reasonably requested by Purchaser (including, for the avoidance of doubt, informa�on necessary to determine the basis in the 
stock of or the previously taxed earnings and profits or other Tax a�ributes of any member of the Company Group for U.S. federal income and 
applicable state and local income Tax purposes).

 
 



 
(g) Transfer Taxes.  All Transfer Taxes that are imposed on any of the Par�es (or their respec�ve Affiliates) by any Taxing Authority 

as a result of the transac�ons contemplated by this Agreement (excluding the Company Internal Reorganiza�on) shall be borne 50% by Purchaser and 
50% by Seller.  Any Transfer Taxes that are imposed on any of the Par�es (or their respec�ve Affiliates) as a result of the Company Internal 
Reorganiza�on shall be borne by Seller.  The Party responsible under applicable Law for filing any necessary Tax Returns with respect to Transfer Taxes 
will prepare and �mely file all such Tax Returns, make such Tax Returns available to the non-filing Party reasonably promptly prior to the due date for 
any such Tax Returns, and incorporate any reasonable comments received prior to the due date for any such Tax Returns.  The non-filing Party shall pay 
(or cause to be paid) to the filing Party its por�on of all Transfer Taxes shown as due on any such Tax Return no later than the due date for such Tax 
Return, except, with respect to Transfer Taxes allocated to Seller, to the extent taken into account in the Purchase Price as finally determined under 
Sec�on 1.04.

(h) Tax Elec�ons.

(i) Purchaser and Seller shall (and shall cause their respec�ve Affiliates to) join in making a �mely and valid elec�on 
with respect to the sale and purchase of the Shares (but not, for the avoidance of doubt, with respect to any subsidiary of the Company) under Sec�on 
338(h)(10) of the Code (and any comparable provision of state or local Tax Law).  Purchaser and Seller shall exchange completed and executed copies of 
IRS Form 8023 and required schedules thereto at the Closing.

(ii) Purchaser shall make (or cause its applicable Affiliates to make) an elec�on under Sec�on 338(g) of the Code (and 
any comparable provision of state or local Tax Law) for each non-U.S. member of the Company Group that on the Closing Date is classified as a 
corpora�on for U.S. federal income Tax purposes with respect to the sale and purchase of each such non-U.S. member of the Company Group.

(iii) Purchaser and Seller shall work together in good faith to (and shall cause their respec�ve Affiliates to) facilitate and 
join in the making of any elec�on provided for in this Sec�on 7.06(h), including with respect to the provision of forms or other informa�on that are 
reasonably required in connec�on with such elec�ons.

(iv) The Final Purchase Price (and any other amounts properly taken into account for applicable Tax purposes) shall be 
allocated among the assets or other items (including services) acquired or deemed acquired for Tax purposes in connec�on with the transac�ons 
contemplated by this Agreement in a manner consistent with the alloca�on principles set forth on Sec�on 7.06(h)(iv) of the Disclosure Schedule.  
Within sixty (60) days following the final determina�on of the Final Purchase Price, Purchaser shall deliver to Seller a proposed alloca�on (the 
“Proposed Alloca�on”) of the Final Purchase Price and any other amounts properly taken into account for applicable Tax purposes among the assets or 
other items (including services) acquired or deemed acquired for Tax purposes in connec�on with the Transac�ons, which Proposed Alloca�on shall be 
consistent with Sec�on 7.06(h)(iv) of the Disclosure Schedule, and Purchaser shall, together with such Proposed Alloca�on, also deliver a copy of the 
appraisal that Purchaser obtains as contemplated in Class V of Sec�on 7.06(h)(iv) of the Disclosure Schedule.  Seller shall have thirty (30) days to review 
the Proposed Alloca�on and deliver to Purchaser a no�ce of disagreement with the Proposed Alloca�on, and Purchaser will use commercially 
reasonable efforts to provide Seller with such informa�on related to such Proposed Alloca�on that Seller reasonably requests in the course of Seller’s 
review of such Proposed Alloca�on (at Seller’s cost for any non-de minimis third-party out-of-pocket expenses that Purchaser incurs outside the 
ordinary course of business and with Seller’s wri�en consent; provided, for the avoidance of doubt, if Seller withholds its consent then Purchaser shall 
not have any obliga�on to provide informa�on pursuant to this parenthe�cal that would trigger such non-de minimis third-party out-of-pocket 
expenses).  If Seller fails to deliver any no�ce of disagreement, the Proposed Alloca�on shall be considered the “Final Alloca�on”.  If Seller delivers a 
no�ce of disagreement, Purchaser and Seller shall nego�ate in good faith for a period of thirty (30) days to try to resolve any remaining disputes.  At the 
conclusion of such thirty (30) day period, any ma�ers that remain in dispute shall be submi�ed to the Accoun�ng Firm (ac�ng as an expert and not as 
an arbitrator) for prompt resolu�on in accordance with the procedures described in Sec�on 1.04, applied muta�s mutandis; provided, that any 
resolu�on by the Accoun�ng Firm shall be consistent with Sec�on 7.06(h)(iv) of the Disclosure Schedule.  The alloca�on, as finally agreed by Purchaser 
and Seller or as finally determined by the Accoun�ng Firm consistent with this Sec�on 7.06(h)(iv), shall be the “Final Alloca�on.”  Purchaser and Seller 
shall, and shall cause their respec�ve Affiliates to, file Tax Returns repor�ng the Transac�ons in a manner consistent with such Final Alloca�on, except 
as required by a determina�on (within the meaning of Sec�on 1313 

 
 



 
of the Code) or as a Party determines in good faith is required to se�le a dispute with a Taxing Authority a�er making a good faith effort to defend the 
Final Alloca�on.  Any Final Alloca�on shall be modified by the par�es in good faith to reflect any adjustment to the Final Purchase Price.

(i) Notwithstanding any provision in this Agreement to the contrary, Seller shall have the exclusive right to control in all respects, 
and neither Purchaser nor any of its Affiliates shall be en�tled to par�cipate in, any Proceeding with respect to Seller or any of its Affiliates with respect 
to (i) any Taxes or Tax Return of Seller or any of its Affiliates (other than the Company Group) or (ii) any Consolidated Tax Return.

(j) For the avoidance of doubt, (i) any Tax refunds, offsets or credits (other than any such tax refund, offset, or credit a�ributable 
to a Consolidated Tax Return) that are received a�er the Closing Date by Purchaser, any member of the Company Group, or any of their respec�ve 
Affiliates that relate to Taxes of any member of the Company Group for any Pre-Closing Tax Period shall be for the account of Purchaser (and for the 
further avoidance of doubt, this clause (i) shall not impact the determina�on of the Purchase Price under Sec�on 1.04) and (ii) Purchaser shall have the 
exclusive right to control in all respects, and neither Seller nor any of its Affiliates shall be en�tled to par�cipate in, any Proceeding with respect to any 
member of the Company Group with respect to Taxes or any Tax Return of any member of the Company Group (other than any Consolidated Tax Return 
and other than the Seller Tax Contest).

SECTION 7.07 Non-Compe��on.

(a) During the Restricted Period, Seller shall not, and shall cause its subsidiaries not to, directly or indirectly, own, operate, 
control, manage, or engage in any Compe��ve Business.

(b) Notwithstanding the foregoing, nothing in Sec�on 7.07(a) shall prevent Seller or its subsidiaries from (i) providing any services 
to Purchaser or its Affiliates (including the Company Group) as contemplated by the Transi�on Services Agreement, (ii) owning, directly or indirectly, as 
a passive investment, securi�es of any Person who engages in a Compe��ve Business if neither Seller nor any of its subsidiaries, individually or in the 
aggregate, beneficially owns 10% or more of any class of securi�es of such Person, (iii) acquiring, by merger, consolida�on, stock or asset acquisi�on, or 
otherwise, and owning, a�er such acquisi�on, a Person or business that, at the �me of such acquisi�on, engages in a Compe��ve Business if such 
Person or business derived less than 15% of its total consolidated annual revenues from a Compe��ve Business in its most recently completed fiscal 
year, (iv) acquiring, by merger, consolida�on, stock or asset acquisi�on, or otherwise, and owning, a�er such acquisi�on, a Person or business that, at 
the �me of such acquisi�on, engages in a Compe��ve Business if such Person or business derived more than 15% of its total consolidated annual 
revenues from a Compe��ve Business in its most recently completed fiscal year and Seller, within twelve (12) months a�er comple�on of such 
acquisi�on referred to in this clause (iv), winds down, liquidates or enters into a defini�ve agreement to cause the divesture of the Compe��ve 
Business of such Person and therea�er completes such dives�ture, or (v) owning, opera�ng, controlling, managing or engaging in any of the Retained 
Business, as conducted as of the date hereof.  In the event of a transac�on that results in an unaffiliated third party (or its equityholders) acquiring a 
majority of the equity of Seller (whether by merger, stock sale or otherwise), such unaffiliated third party and its Affiliates (other than Seller and its 
subsidiaries) shall not be subject to the restric�ons set forth in this Sec�on 7.07 following the comple�on of such sale.

SECTION 7.08 Agreement Not to Solicit.

(a) During the Restricted Period, Seller will not, and will not permit any of its Affiliates to, directly or indirectly, (i) induce or 
knowingly encourage any Business Employee to leave the employment of Purchaser or any of its Affiliates or (ii) solicit for employment or employ any 
Business Employee; provided, that the foregoing clause (ii) shall not preclude Seller or any of its Affiliates from (A) making general solicita�ons not 
specifically directed toward any Business Employee or (B) hiring any Business Employee whose employment by Purchaser or any of its Affiliates is 
terminated at least six (6) months prior to commencement of employment discussions between Seller or any of its Affiliates and such Business 
Employee.

(b) During the Restricted Period, Purchaser will not, and will not permit any of its Affiliates to, directly or indirectly, (i) induce or 
knowingly encourage any employee of Seller or any of its Affiliates who is not a Business Employee to 

 
 



 
leave the employment of Seller or any of its Affiliates or (ii) solicit for employment or employ any employee of Seller or any of its Affiliates who is not a 
Business Employee; provided, that the foregoing clause (ii) shall not preclude Purchaser or any of its Affiliates from (A) making general solicita�ons not 
specifically directed toward any such employee or (B) hiring any such employee whose employment by Seller or any of its Affiliates is terminated at 
least six (6) months prior to commencement of employment discussions between Purchaser or any of its Affiliates and such employee.

SECTION 7.09 No�fica�ons.  From and a�er the date of this Agreement and un�l the Closing Date, Seller and Purchaser shall promptly 
no�fy each other of any change, condi�on or event that renders or would reasonably be expected to render (a) any representa�on or warranty set 
forth in this Agreement to be untrue or inaccurate to an extent such that a condi�on set forth in Sec�on 8.01(a), Sec�on 8.01(b) or Sec�on 8.02(a), as 
applicable, would not be sa�sfied if the Closing were to then occur or (b) any of the other condi�ons set forth in Ar�cle VIII incapable of being sa�sfied; 
provided that no such no�fica�on, nor any failure to make such no�fica�on, shall affect any of the representa�ons, warran�es, covenants, rights or 
remedies, or the condi�ons to the obliga�ons of, the Par�es.

SECTION 7.10 Transi�on Services Agreement.  Between the date hereof and prior to the Closing, Seller and Purchaser shall use 
reasonable best efforts to nego�ate, in good faith, the appendices to the Transi�on Services Agreement, which shall be based upon, and prepared in 
accordance with, the terms, condi�ons and methodologies set forth in Sec�on 7.10 of the Disclosure Schedule.

SECTION 7.11 Intellectual Property License Agreement.  Between the date hereof and prior to the Closing, Seller and Purchaser (or, as 
applicable, their respec�ve Affiliates) shall use reasonable best efforts to nego�ate, in good faith, the Intellectual Property License Agreement, which 
shall reflect the terms and condi�ons set forth in Exhibit A to this Agreement.

SECTION 7.12 Intellectual Property Ma�ers.

(a) Effec�ve upon (and subject to the occurrence of) the Closing, Seller, on behalf of itself and its Affiliates, hereby grants to 
Purchaser and the Company Group a nonexclusive, fully paid, perpetual, irrevocable, sublicensable worldwide, royalty free license to use the Seller 
Retained Licensed Intellectual Property solely in or in connec�on with the opera�on of the Business (including producing, selling, marke�ng, using, 
impor�ng and otherwise providing any products or services of the Business) or natural evolu�ons thereof, and in a manner materially consistent with 
the use of such Seller Retained Licensed Intellectual Property by the Company Group prior to the Closing and reasonable extensions thereof.

(b) Effec�ve upon (and subject to the occurrence of) the Closing, Purchaser, on behalf of itself and its Affiliates, hereby grants to 
Seller and its Affiliates a nonexclusive, fully paid, perpetual, irrevocable, sublicensable worldwide, royalty free license to use the Company Owned 
Intellectual Property solely in or in connec�on with the opera�on of Seller’s business (including producing, selling, marke�ng, using, impor�ng and 
otherwise providing any products or services of Seller’s business, but excluding the Business) or natural evolu�ons thereof, and in a manner materially 
consistent with the use of such Company Owned Intellectual Property by Seller and its Affiliates prior to the Closing and reasonable extensions thereof.

(c) (i) All rights and licenses granted under Sec�on 7.12(a) and Sec�on 7.12(b) are, and shall be deemed to be, for purposes of 
Sec�on 365(n) of the Bankruptcy Code, licenses to rights to “intellectual property” as defined under the Bankruptcy Code, (ii) all Intellectual Property 
licensed under Sec�on 7.12(a) and Sec�on 7.12(b) and all embodiments thereof are, and shall otherwise be deemed to be, for purposes of same 
“embodiment(s)” of “intellectual property”, and (iii) the rights, elec�ons and obliga�ons of the applicable licensee provided under Sec�on 365(n) (or 
any other provision) of the Bankruptcy Code apply to all licenses granted under Sec�on 7.12(a) and Sec�on 7.12(b).  Each Party acknowledges that if it, 
as a debtor in possession or a trustee in bankruptcy in a case under the Bankruptcy Code (“Debtor Party”), rejects this Agreement, then the other Party 
(“Non-Debtor Party”) may elect to retain its rights under Sec�on 7.12(a) or Sec�on 7.12(b), as applicable, as provided in Sec�on 365(n) of the 
Bankruptcy Code.  Par�es further agree that, in the event of the commencement of any bankruptcy proceeding by or against the Debtor Party under 
the Bankruptcy Code, the Non-Debtor Party shall be en�tled to retain all such rights under Sec�on 7.12(a) or Sec�on 7.12(b), as applicable.  Par�es 
agree and acknowledge that enforcement by the Debtor Party of any rights under Sec�on 365(n) of the Bankruptcy Code in connec�on with Sec�on 
7.12(a) or Sec�on 7.12(b), as applicable, shall not violate the automa�c stay of Sec�on 362 of the Bankruptcy Code and waives any right to object on 
such 

 
 



 
basis.  Upon rejec�on of this Agreement by the Debtor Party or its bankruptcy trustee in a bankruptcy case under the Bankruptcy Code, and wri�en 
request of the Non-Debtor Party to the Debtor Party or its bankruptcy trustee pursuant to Sec�on 365(n) of the Bankruptcy Code the Debtor Party or 
such bankruptcy trustee shall (x) provide the Non-Debtor Party a complete duplicate of or complete access to (as the Non-Debtor Party deems 
appropriate) the Intellectual Property, embodiments thereof and materials that are the subject of the rights and license granted pursuant to Sec�on 
7.12(a) or Sec�on 7.12(b), as applicable, or any agreement supplementary to Sec�on 7.12(a) or Sec�on 7.12(b), as applicable, held by the Debtor Party 
or such bankruptcy trustee, and (y) not interfere with the rights of the Non-Debtor Party provided in Sec�on 7.12(a) or Sec�on 7.12(b), as applicable, 
and any other agreement supplementary to Sec�on 7.12(a) or Sec�on 7.12(b), as applicable, to the Intellectual Property and materials that are the 
subject of the rights and licenses provided under such agreements, including any right to obtain the Intellectual Property and materials that are subject 
of such rights and licenses from any relevant party.

(d) Seller and Purchaser, on behalf of itself and its and their Affiliates, acknowledge and agree that any assignment or transfer by 
of, or license under the Seller Retained Licensed Intellectual Property or Company Intellectual Property (respec�vely, whether by Contract or opera�on 
of applicable Law) shall be subject to the rights and obliga�ons set forth in this Sec�on 7.12.

ARTICLE VIII 

CONDITIONS TO CLOSING

SECTION 8.01 Condi�ons to Obliga�on of Purchaser.  The obliga�on of Purchaser to effect the Transac�ons is subject to the sa�sfac�on 
(or, to the extent permi�ed by applicable Law, waiver by Purchaser) as of the Closing of the following condi�ons:

(a) Representa�ons and Warran�es; Covenants of the Company.

(i) (A) The representa�on and warranty of Seller and the Company made in Sec�on 2.15(a) (Absence of Changes or 
Events) of this Agreement shall be true and correct in all respects at and as of the Closing as though made at and as of such �me, (B) the 
representa�ons and warran�es of Seller and the Company made in Sec�on 2.04(a) and Sec�on 2.04(b) (Capitaliza�on) of this Agreement shall be true 
and correct at and as of the Closing as though made at and as of such �me, except for any de minimis inaccuracies, (C) the representa�ons and 
warran�es of Seller and the Company made in Sec�on 2.01(a) (Organiza�on and Standing), Sec�on 2.02 (Authority; Binding Effect) and Sec�on 2.19 
(Sufficiency of Assets) of this Agreement shall be true and correct in all material respects at and as of the Closing as though made at and as of such 
�me, except to the extent such representa�ons and warran�es expressly relate to an earlier �me (in which case such representa�ons and warran�es 
shall be true and correct in all material respects at and as of such earlier �me), and (D) the representa�ons and warran�es of Seller and the Company 
made in Ar�cle II of this Agreement (other than those listed in the preceding clauses (A), (B) and (C)) shall be true and correct at and as of the Closing as 
though made at and as of such �me (except to the extent such representa�ons and warran�es expressly relate to an earlier �me, in which case such 
representa�ons and warran�es shall be true and correct at and as of such earlier �me), except for such failure to be so true and correct that would not 
reasonably be expected to, individually or in the aggregate, result in a Company Material Adverse Effect; provided, that solely with respect to the 
foregoing clause (D), qualifica�ons as to “materially” or “Company Material Adverse Effect” set forth in such representa�ons and warran�es shall be 
disregarded (except with respect to any such qualifica�on to the extent it qualifies an affirma�ve obliga�on to list specified items on the Disclosure 
Schedule, as contemplated by Sec�on 2.10(i) (Intellectual Property), Sec�on 2.11(a) (Contracts), Sec�on 2.14(a) (Benefit Plans) and Sec�on 2.20 
(Material Customers and Material Suppliers)).

(ii) The Company shall have performed or complied in all material respects with each of the obliga�ons and covenants 
required by this Agreement to be performed or complied with by the Company prior to the Closing.

(iii) Seller shall have delivered to Purchaser a cer�ficate dated the Closing Date and signed by an authorized officer of 
the Company confirming the foregoing provisions of Sec�on 8.01(a)(i) and Sec�on 8.01(a)(ii).

 
 



 
(b) Representa�ons and Warran�es; Covenants of Seller.

(i) (A) The representa�ons and warran�es of Seller made in clauses (a) and (b) of Sec�on 3.01 (Ownership of Shares) of 
this Agreement shall be true and correct at and as of the Closing as though made at and as of such �me, except for any de minimis inaccuracies, (B) the 
representa�ons and warran�es of Seller made in, solely with respect to Seller, Sec�on 3.02 (Authority; Binding Effect) and Sec�on 3.05 (Brokers) of this 
Agreement shall be true and correct in all material respects at and as of the Closing as though made at and as of such �me, and (C) the representa�ons 
and warran�es of Seller made in Ar�cle III of this Agreement (other than those listed in the preceding clauses (A) and (B)) shall be true and correct at 
and as of the Closing as though made at and as of such �me (except to the extent such representa�ons and warran�es expressly relate to an earlier 
�me, in which case such representa�ons and warran�es shall be true and correct at and as of such earlier �me), except for such failure to be so true 
and correct that would not reasonably be expected to, individually or in the aggregate, result in a Company Material Adverse Effect.

(ii) Seller shall have performed or complied in all material respects with each of the obliga�ons and covenants required 
by this Agreement to be performed or complied with by Seller prior to the Closing.

(iii) Seller shall have delivered to Purchaser a cer�ficate dated the Closing Date and signed by an authorized officer of 
Seller confirming the foregoing provisions of Sec�on 8.01(a)(i) (as applicable), Sec�on 8.01(b)(i) and Sec�on 8.01(b)(ii).

(c) No Injunc�ons or Restraints.  No applicable Law or Injunc�on enjoining or otherwise prohibi�ng the consumma�on of the 
Acquisi�on shall be in effect.

(d) Governmental Approvals.  (i) All wai�ng periods (and any extensions thereof) applicable to the consumma�on of the 
Acquisi�on under the HSR Act shall have expired or been terminated, and (ii) either (A) Purchaser shall have been no�fied pursuant to the applicable 
provisions of the NSIA that no further ac�on will be taken in rela�on to the Transac�ons or (B) in the event that a call-in no�ce is delivered in rela�on to 
the Transac�ons, either (x) a final no�fica�on confirming that no further ac�on will be taken in rela�on to the Transac�ons under the NSIA shall have 
been delivered, or (y) a final order permi�ng the Transac�ons to proceed shall have been made, in each case, in accordance with the NSIA.

(e) Limited Consent and Release.  Seller shall have delivered to Purchaser the Limited Consent and Release, duly executed by 
Seller, Dutch Borrower, the Lenders (as defined therein) party thereto and the Administra�ve Agent.

SECTION 8.02 Condi�ons to Obliga�on of Seller.  The obliga�on of Seller and the Company to effect the Transac�ons is subject to the 
sa�sfac�on (or, to the extent permi�ed by applicable Law, waiver by Seller and the Company) as of the Closing of the following condi�ons:

(a) Representa�ons and Warran�es; Covenants of Purchaser.

(i) (A) The representa�ons and warran�es of Purchaser made in Sec�on 4.01 (Organiza�on and Standing) and Sec�on 
4.02 (Authority; Binding Effect) of this Agreement shall be true and correct in all material respects at and as of the Closing as though made at and as of 
such �me, except to the extent such representa�ons and warran�es expressly relate to an earlier �me (in which case such representa�ons and 
warran�es shall be true and correct in all material respects at and as of such earlier �me), and (B) the representa�ons and warran�es of Purchaser 
made in Ar�cle IV of this Agreement (other than those listed in the preceding clause (A)) shall be true and correct at and as of the Closing as though 
made at and as of such �me, except to the extent such representa�ons and warran�es expressly relate to an earlier �me (in which case such 
representa�ons and warran�es shall be true and correct at and as of such earlier �me), except for such failure to be so true and correct that would not 
reasonably be expected to, individually or in the aggregate, result in a Purchaser Material Adverse Effect; provided, that solely with respect to the 
foregoing clause (B), qualifica�ons as to “materiality” or “Purchaser Material Adverse Effect” set forth in such representa�ons and warran�es shall be 
disregarded.

 
 



 
(ii) Purchaser shall have performed or complied in all material respects with each of the obliga�ons and covenants 

required by this Agreement to be performed or complied with by Purchaser prior to the Closing.

(iii) Purchaser shall have delivered to Seller a cer�ficate dated the Closing Date and signed by an authorized officer of 
Purchaser confirming the foregoing provisions of Sec�on 8.02(a)(i) and Sec�on 8.02(a)(ii).

(b) No Injunc�ons or Restraints.  No applicable Law or Injunc�on enjoining or otherwise prohibi�ng the consumma�on of the 
Acquisi�on shall be in effect.

(c) Governmental Approvals.  (i) All wai�ng periods (and any extensions thereof) applicable to the consumma�on of the 
Acquisi�on under the HSR Act shall have expired or been terminated, and (ii) either (A) Purchaser shall have been no�fied pursuant to the applicable 
provisions of the NSIA that no further ac�on will be taken in rela�on to the Transac�ons or (B) in the event that a call-in no�ce is delivered in rela�on to 
the Transac�ons, either (x) a final no�fica�on confirming that no further ac�on will be taken in rela�on to the Transac�ons under the NSIA shall have 
been delivered, or (y) a final order permi�ng the Transac�ons to proceed shall have been made, in each case, in accordance with the NSIA.

(d) Limited Consent and Release.  The Limited Consent and Release shall have been duly executed and delivered by the Lenders 
(as defined therein) party thereto and the Administra�ve Agent.

SECTION 8.03 Frustra�on of Closing Condi�ons.  Neither Purchaser, on the one hand, nor Seller or the Company, on the other hand, 
may assert the failure of any condi�on set forth in this Ar�cle VIII to be sa�sfied as a defense to its obliga�on to effect the Transac�ons if such failure 
was caused by such Party’s material breach of this Agreement or such Party’s failure to act in good faith, including any failure to use the standard of 
efforts required to be used by such Party to take the ac�ons required of such Party to consummate the Transac�ons as required by and subject to 
Sec�on 7.01.

ARTICLE IX 

TERMINATION

SECTION 9.01 Termina�on.  This Agreement may be terminated and the Transac�ons abandoned at any �me prior to the Closing by:

(a) the mutual wri�en consent of Seller and Purchaser;

(b) Purchaser, upon wri�en no�ce to Seller, if there has been a breach by Seller or the Company of any of the representa�ons, 
warran�es, covenants or obliga�ons of such Party set forth herein, which breach would result in the failure of any condi�on set forth in Sec�on 8.01 to 
be sa�sfied and which breach is incapable of being cured or, if capable of being cured, has not been cured prior to the earlier of (x) thirty (30) calendar 
days following receipt by Seller of wri�en no�ce of such breach from Purchaser and (y) the Outside Date; provided, that such right of termina�on shall 
not be available at any �me that Purchaser is in breach of any of its representa�ons, warran�es, covenants or obliga�ons set forth herein, which would 
result in the failure of any condi�on set forth in Sec�on 8.02 to be sa�sfied;

(c) Seller, upon wri�en no�ce to Purchaser, if there has been a breach by Purchaser of any of the representa�ons, warran�es, 
covenants or obliga�ons of Purchaser set forth herein, which breach would result in the failure of any condi�on set forth in Sec�on 8.02 to be sa�sfied 
and which breach is incapable of being cured or, if capable of being cured, has not been cured prior to the earlier of (x) thirty (30) calendar days 
following receipt by Purchaser of wri�en no�ce of such breach from Seller and (y) the Outside Date; provided, that such right of termina�on shall not 
be available at any �me that Seller is in breach of any of its representa�ons, warran�es, covenants or obliga�ons set forth herein, which breach would 
result in the failure of any condi�on set forth in Sec�on 8.01 to be sa�sfied;

(d) Seller or Purchaser, upon wri�en no�ce to the other Party, if the Closing does not occur on or prior to November 26, 2023 
(such date, as may be extended, the “Outside Date”); provided, that if, as of such date, the condi�ons set 

 
 



 
forth in (i) Sec�on 8.01(d) and Sec�on 8.02(c) or (ii) Sec�on 8.01(c) and Sec�on 8.02(b) in connec�on with Sec�on 8.01(d) and Sec�on 8.02(c), 
respec�vely, have not been sa�sfied as of the Outside Date, then either Seller or Purchaser may elect by delivering wri�en no�ce to the other Party at 
or prior to 11:59 p.m., New York City �me, on November 26, 2023, to extend the Outside Date to January 26, 2024; provided, however, that such right 
of termina�on shall not be available to Seller or Purchaser, as applicable, (A) at any �me that such Party is in material breach of any of its covenants or 
obliga�ons set forth in Sec�on 7.01(b) or (B) if the failure of the Closing to occur on or prior to the Outside Date (as it may be extended) was primarily 
due to the material breach by such Party of any of its covenants or obliga�ons under this Agreement; or

(e) Seller or Purchaser, upon wri�en no�ce to the other Party, if any applicable Law or Injunc�on issued, enacted, promulgated or 
adopted, as applicable, by a Governmental En�ty of competent jurisdic�on enjoining or otherwise prohibi�ng the consumma�on of the Acquisi�on 
shall be in effect and shall have become final and nonappealable, if applicable; provided, that such right of termina�on shall not be available to Seller or 
Purchaser if the issuance of any such Injunc�on was primarily due to the material breach by such Party of any of its covenants or obliga�ons under this 
Agreement.

SECTION 9.02 Return of Confiden�al Informa�on.  If this Agreement is terminated and the Transac�ons are abandoned as provided in 
Sec�on 9.01, then:

(a) notwithstanding any provision in the Confiden�ality Agreement to the contrary, Purchaser shall return to Seller (or, at 
Purchaser’s elec�on, destroy) all material (in whatever form or medium) in the possession or control of Purchaser or any of its Affiliates (i) cons�tu�ng 
Evalua�on Material or (ii) otherwise made available to Purchaser, its Affiliates and its and their respec�ve Representa�ves by Seller, its Affiliates and its 
and their respec�ve Representa�ves in connec�on with the Transac�ons or any of the Other Transac�on Documents or rela�ng to the Business, in the 
case of each of clauses (i) and (ii), whether obtained by Purchaser or its applicable Affiliate before or a�er the execu�on hereof; provided, however, 
that Purchaser and its Affiliates and its and their respec�ve Representa�ves shall be en�tled to retain (A) any such material automa�cally maintained 
on rou�ne computer system backup tapes, disks or other backup storage devices in accordance with bona fide document reten�on policies or (B) the 
minimum number of copies of any such material to the extent necessary to comply with applicable Law or professional accoun�ng obliga�ons, which 
shall be used solely for such purposes; and

(b) all confiden�al informa�on made available to Purchaser, its Affiliates and its and their respec�ve Representa�ves with respect 
to Seller, its Affiliates (including the Company) and its and their respec�ve Representa�ves shall be treated in accordance with the Confiden�ality 
Agreement (except as set forth in Sec�on 9.02(a)), which shall remain in full force and effect notwithstanding the termina�on of this Agreement.

SECTION 9.03 Consequences of Termina�on.  In the event of valid termina�on by Seller or Purchaser pursuant to this Ar�cle IX, wri�en 
no�ce thereof specifying the provision pursuant to which such Party is termina�ng this Agreement shall promptly be given to the other Party and the 
Transac�ons shall be terminated, without further ac�on by any Party.  If this Agreement is validly terminated as provided in this Ar�cle IX, this 
Agreement shall become null and void and of no further force or effect, except for the provisions of (i) Sec�on 6.01 (Confiden�ality), (ii) Sec�on 7.05 
(Publicity), (iii) this Ar�cle IX (Termina�on) and (iv) Ar�cle XII (Miscellaneous) and the defini�ons set forth in Annex A.  Nothing in this Ar�cle IX shall be 
deemed (A) to release either Seller or Purchaser from any Liability for any Willful Breach or Fraud by such Party of any provision hereof prior to such 
termina�on or (B) to impair the right of any Party to compel specific performance by the other Party of its obliga�ons under the provisions set forth in 
the preceding sentence to the extent expressly permi�ed under, and in accordance with, the terms and condi�ons set forth herein.  In addi�on, the 
termina�on of this Agreement shall not affect the rights, obliga�ons or agreements of any Party pursuant to the Confiden�ality Agreement, which shall 
remain in full force and effect and survive the termina�on of this Agreement in accordance with its terms.

ARTICLE X 

EMPLOYEE MATTERS

SECTION 10.01 Con�nua�on of Employment.  Each Business Employee who is employed by the Company Group immediately prior to 
the Closing shall con�nue employment with the Company Group immediately following the Closing.  Each 

 
 



 
Business Employee who con�nues employment with or becomes employed by Purchaser or its Affiliates following the Closing shall be a “Transferred 
Employee”.  Solely for the purposes of this Ar�cle X, “Affiliates” of Purchaser shall include, for the period following the Closing, the Company Group.  
Prior to the Closing, Seller and its Affiliates shall take all ac�ons necessary to transfer the employment of each LTD Employee and each employee of the 
members of the Company Group who is not a Business Employee, in each case, to Seller or one of its Affiliates (other than any member of the Company 
Group).  Prior to the Closing Date, except with respect to the Specified Employees (as defined below), Seller and its Affiliates shall take such ac�ons as 
are reasonably necessary to cause each Business Employee employed by Seller or its Affiliates (other than any member of the Company Group) to be 
transferred to a member of the Company Group; provided that it is certain that payroll, HRIS and benefit coverage will be available for the benefit of 
each such Business Employee immediately following the Closing (to be provided by Seller or its Affiliates, Purchaser or its Affiliates, members of the 
Company Group or through professional employer organiza�ons or any combina�on thereof).  The Par�es agree to nego�ate in good faith and, prior to 
the Closing, enter into, execute and deliver a mutually acceptable employee transfer agreement (the “Employee Transfer Agreement”) that addresses 
the employment and transfer of (i) the Business Employees primarily performing services in the jurisdic�ons outside the United States (the “Specified 
Employees”) and (ii) Liabili�es rela�ng to such Specified Employees’ employment (including accrued compensa�on, vaca�on, and bonuses) to 
Purchaser or its Affiliates, and except as required by applicable Law, the alloca�on of such liabili�es to be on a basis consistent with the Assumed 
Liabili�es for which Purchaser or its Affiliates would have been liable under this Agreement.

SECTION 10.02 Con�nua�on of Compensa�on and Benefits.  For the twelve (12)-month period following the Closing Date (or for such 
longer period as required by applicable Law) (the “Con�nua�on Period”), Purchaser shall, or shall cause one of its Affiliates to, provide to each 
Transferred Employee (a) a base salary or base wage rate (as applicable) and annual target incen�ve or bonus opportuni�es that are no less favorable 
than the base salary or base wage rate and annual target incen�ve or bonus opportuni�es in effect immediately prior to the Closing, and (b) other 
employee benefits (excluding equity-based compensa�on, defined benefit pension plans, re�ree health and welfare plans and nonqualified deferred 
compensa�on plans) that are substan�ally comparable in the aggregate to those in effect for such Transferred Employee immediately prior to the 
Closing; provided, however, that the Par�es agree that no breach of Purchaser’s obliga�ons under Sec�on 10.02(b) with respect to 401(k) plan 
par�cipa�on (or employer matching contribu�ons thereunder) would be deemed to occur during any post-Closing delay in implemen�ng the 
replacement 401(k) Plan as described in Sec�on 10.09.  Notwithstanding the foregoing or anything to the contrary in this Ar�cle X, the compensa�on, 
benefits and other terms and condi�ons of employment for the Transferred Employees who are covered by a Union Contract (such Transferred 
Employees, the “Union Employees”) shall be governed by the terms of the applicable Union Contract.  Effec�ve as of the Closing Date or, with respect 
to Transferred Employees who con�nue to par�cipate under Seller Benefit Plans under the Transi�on Services Agreement, the applicable HR TSA End 
Date (or, if later, the applicable Transfer Date), each Transferred Employee (and their eligible spouses and dependents) shall cease to par�cipate in each 
Seller Benefit Plan (other than each Assumed Benefit Plan) and the Company Group shall terminate its par�cipa�on in each Seller Benefit Plan (other 
than each Assumed Benefit Plan).  If any LTD Employee presents himself or herself for ac�ve employment with Purchaser, Seller or any of their 
respec�ve Affiliates within the six (6)-month period following the Closing Date (or such longer period required by applicable Law or any Union Contract, 
as applicable), then Purchaser or one of its Affiliates shall deliver a wri�en offer of employment consistent with the applicable requirements of this 
Ar�cle X as soon as reasonably prac�cable following such date and such LTD Employee shall be a “Transferred Employee” as of the applicable Transfer 
Date.  The Company Group will retain sponsorship of each Company Benefit Plan.

SECTION 10.03 Severance Obliga�ons.  Purchaser shall, or shall cause its Affiliates to, provide to each Transferred Employee whose 
employment is terminated by Purchaser or any of its Affiliates during the Con�nua�on Period, severance and termina�on benefits in an amount equal 
to the severance and termina�on benefits that would have been provided to such Transferred Employee under the applicable Benefit Plan or Union 
Contract as in effect immediately prior to the Closing; provided that, except as set forth in Sec�on 10.03 of the Disclosure Schedule, for each 
Transferred Employee such amount shall not 

 
 



 
exceed the aggregate value of twelve months’ annual base salary, annual target incen�ve or bonus opportuni�es and employer subsidies of welfare 
benefit con�nua�on for such Transferred Employee.

SECTION 10.04 US Benefit Plan and COBRA Obliga�ons.

(a) Purchaser shall, or shall cause its Affiliates to, have in effect a group health plan or plans for each Transferred Employee 
primarily performing services in the United States (and his or her eligible spouse and dependents) effec�ve immediately following the HR TSA End Date 
in compliance with Sec�on 10.02 or Sec�on 10.08, as applicable.  Seller and its Affiliates (other than any member of the Company Group) shall have no 
obliga�on under Sec�ons 6055 and 6056 of the Code with respect to any obliga�on of the Company Group, or any offers of coverage made to the 
Transferred Employees, for any period of �me as of or following the HR TSA End Date.

(b) As of the day immediately following the HR TSA End Date, Purchaser and its Affiliates shall be solely responsible for any and all 
obliga�ons arising under COBRA with respect to all “M&A qualified beneficiaries” as defined in Treasury Regula�on Sec�on 54.4980B-9, including with 
respect to obliga�ons to provide con�nua�on coverage for Former Business Employees (or spouse or dependent thereof) who are “M&A qualified 
beneficiaries,” and each Business Employee (or spouse or dependent thereof) who has a COBRA qualifying event occur during the period beginning on 
the Closing Date and ending on the HR TSA End Date.

(c) Effec�ve on the HR TSA End Date, Purchaser shall, or shall cause or one of its Affiliates (including the Company Group) to, 
assume the self-funded medical plan that is administered by UnitedHealthCare.  Following the HR TSA End Date, Purchaser or one of its Affiliates shall 
administer and pay the claim run-out with respect to eligible medical claims incurred by Business Employees and Former Business Employees (and their 
covered spouses and dependents) under such plan and, with respect to eligible medical claims paid by Purchaser or its Affiliates under such plan 
following the HR TSA End Date, Seller shall reimburse Purchaser for the cost of eligible medical claims incurred (up to applicable stop-loss levels) prior 
to the Closing Date.  With respect to dental claims incurred by Business Employees and Former Business Employees (and their covered spouses and 
dependents) under the self-funded Delta Dental IL coverage prior to the HR TSA End Date, Seller shall retain such dental plan and coverage and 
Purchaser shall reimburse Seller for the cost of eligible dental claims incurred during the period beginning on the Closing Date and ending on the HR 
TSA End Date.  For purposes of this Sec�on 10.04, claims are deemed incurred when medical and dental services are performed (without regard to the 
date of incep�on of the related illness or injury or the date of the submission of the claim related thereto); provided, however, that in the event that a 
claim commences prior to the Closing Date and ends on or a�er the Closing Date, the cost thereof shall be appor�oned between Purchaser, on the one 
hand, and Seller, on the other hand, with Seller responsible for that por�on of the cost incurred prior to the Closing Date and Purchaser responsible for 
the balance of such cost.

SECTION 10.05 Service Credit.  From and a�er the Closing Date (or, if later, the applicable Transfer Date), with respect to each 
Transferred Employee, Purchaser and its Affiliates shall (a) recognize, for all purposes (including eligibility, ves�ng and benefit levels and accruals) under 
the applicable plans, programs, policies, agreements and arrangements that are sponsored by or may be established or maintained by Purchaser or any 
of its Affiliates (including the Company Group) on or a�er the Closing (“Purchaser Benefit Plans”), service with Seller and its Affiliates and predecessors 
earned prior to the Closing to the extent such service was recognized for such purposes under a corresponding Benefit Plan, (b) use commercially 
reasonable efforts to waive any pre-exis�ng condi�on exclusion, ac�vely-at-work requirement, evidence of insurability, wai�ng period or similar 
condi�on, limita�on or requirement under the applicable Purchaser Benefit Plans that provide health and other welfare benefits, except to the extent 
such pre-exis�ng condi�on, exclusion, requirement or wai�ng period would have applied to such Transferred Employee (and was not otherwise 
sa�sfied by such Transferred Employee) under the corresponding Benefit Plan immediately prior to the Closing Date (or, if later, the applicable Transfer 
Date), and (c) use commercially reasonable efforts to provide full credit under the applicable Purchaser Benefit Plans that provide health benefits for 
any co-payments, deduc�bles, out-of-pocket expenses or similar payments already made or incurred under a Benefit Plan by the Transferred Employee 
(and each eligible dependent of such Transferred Employee) immediately prior to the Closing Date (or, if later, the applicable Transfer Date) for the plan 
year in which the Closing Date (or, if later, the applicable Transfer Date) occurs; provided that, in the case of each of clauses (a) and (c), no Transferred 
Employee’s service shall be credited (i) for purposes of benefit accrual under any defined benefit pension plans or re�ree medical plans covering the 
Transferred Employees or for purposes 

 
 



 
of ves�ng of equity-based incen�ve compensa�on awards, (ii) for purposes of plans that are frozen to new par�cipants or (iii) to the extent such credit 
would result in any duplica�on of compensa�on or benefits.

SECTION 10.06 Accrued Vaca�on; Paid Time Off.  Except as otherwise required under applicable Law, as of the Closing Date (or, if later, 
the applicable Transfer Date), Purchaser and its Affiliates shall cause the Company Group to honor all vaca�on days and paid �me off (including sick 
�me) accrued but not yet taken by each Transferred Employee prior to the Closing Date (or, if later, the applicable Transfer Date) to the extent included 
in the calcula�on of Working Capital (or, with respect to Business Employees whose Transfer Date is later than the Closing Date, to the extent included 
in the calcula�on of Working Capital, but increased by accruals and decreased by usage during the period beginning on the Closing Date and ending on 
the applicable Transfer Date).

SECTION 10.07 Bonuses.

(a) On or prior to the Closing Date (or, if later, the applicable Transfer Date), Seller shall, or shall cause its applicable Affiliate to, 
make one or more cash payments to each eligible Business Employee who par�cipates in Seller’s Management Incen�ve Plan (the “MIP Bonus”) for the 
por�on of 2023 that occurs prior to the Closing Date (or if later, the applicable Transfer Date).  The amount of such payment shall be equal to (i) for the 
performance period beginning on January 1, 2023 and ending on June 30, 2023 (the “First Performance Period”), the bonus amount earned determined 
based upon achievement based on actual performance over the applicable First Performance Period plus (ii) for the performance period beginning on 
July 1, 2023 and ending on December 31, 2023  (the “Second Performance Period”), an amount equal to the applicable pro-rata bonus for such 
Business Employee (determined based on the number of calendar days elapsed during the period beginning on July 1, 2023 and ending on the Closing 
Date (or, if later, the applicable Transfer Date)) divided by the total number of calendar days from July 1, 2023 through December 31, 2023 (such 
applicable period, the “MIP Performance Period”) and, in the case of any performance goals applicable to the Second Performance Period, the level of 
achievement of such performance goals shall be determined, at Seller’s discre�on (following consulta�on with Purchaser), based on either (i) target 
performance or (ii) actual performance over the applicable MIP Performance Period determined in the ordinary course of business consistent with past 
prac�ce.  Purchaser shall, or shall cause the applicable Affiliate to, assume all Liabili�es for, and to make any and all accrued payments required to be 
made with respect to, the MIP Bonus that becomes payable to any Transferred Employee under the Management Incen�ve Plan for the por�on of the 
2023 calendar year that occurs from and a�er the applicable MIP Performance Period.

(b) Purchaser shall or shall cause the applicable Affiliate to assume all Liabili�es for, and to make any and all accrued payments 
required to be made with respect to, compensa�on payable to any Transferred Employee (whether rela�ng to periods before or a�er the Closing Date 
(or, if later, the applicable Transfer Date)) under any Benefit Plan that is a variable pay, bonus, cash performance or incen�ve plan and that is set forth 
on Sec�on 10.07 of the Disclosure Schedule (excluding Seller’s Management Incen�ve Plan) (the “Cash Bonuses”), including compensa�on that is 
accrued and payable with respect to periods prior to the Closing Date (or, if later, the applicable Transfer Date); provided that, if as of the Closing Date 
(or, if later, the applicable Transfer Date), any Transferred Employee has an earned and unpaid Cash Bonus in respect of fiscal year 2023 and the normal 
payment date for such Cash Bonus occurs prior to the Closing Date (or, if later, the applicable Transfer Date), Seller shall pay or cause to be paid such 
Cash Bonus based upon actual performance for the performance period at the �me such payments are made in the ordinary course of business to 
similarly situated employees of Seller and its Affiliates (including any member of the Company Group).

SECTION 10.08 Union Contracts.

(a) As of the Closing Date, Purchaser or one of its Affiliates shall, or shall cause the Company Group to, honor and assume and 
agree to be bound by the Union Contracts iden�fied in Sec�on 2.11 of the Disclosure Schedule (other than the Union Contract iden�fied in Sec�on 
2.11(y)(a)(i)(5) of the Disclosure Schedule) (including the obliga�on to honor the terms and condi�ons thereof and any obliga�ons thereunder requiring 
a successor to recognize a par�cular labor union as authorized representa�ve or authorized bargaining agent of an employee group or for any other 
purpose and including any obliga�on to contribute to a Mul�employer Plan).  As of the Closing Date, Purchaser and its Affiliates shall be the “employer” 
for purposes of each such Union Contract and Purchaser and its Affiliates shall have sole responsibility for all Liabili�es, obliga�ons and 

 
 



 
commitments arising under the Union Contracts, and shall indemnify and hold harmless Seller and its Affiliates with respect to the Union Contracts.  
Notwithstanding any other provision of this Ar�cle X, from and a�er the Closing Date (or, if later, the applicable Transfer Date), any Union Employee 
shall con�nue to be governed by the applicable Union Contract covering such employee un�l such Union Contract expires, terminates or is modified in 
accordance with its terms and applicable Law.  Prior to the Closing Date, Seller or one if its Affiliates shall take reasonably necessary ac�ons to cause the 
Union Contract between JBT Corpora�on and Eastern Millwright Regional Council, Millwright Local Union No. 219 to be transferred and assigned to a 
member of the Company Group.

(b) Following the HR TSA End Date (or, if later, the applicable Transfer Date), any employee benefit that is required pursuant to 
any Union Contract, but excluding, for the avoidance of doubt, (i) employee benefits under any Mul�employer Plans and (ii) any obliga�on to provide 
early re�rement subsidies as contemplated by Sec�on 10.11 of this Agreement, shall instead be provided pursuant to an employee benefit plan 
maintained by Purchaser or one of its Affiliates, subject to the results of any “effects” bargaining obliga�ons.

(c) Purchaser and Seller shall, and shall cause their respec�ve Affiliates to, render full good faith coopera�on to the other Party 
and its Affiliates in providing in a �mely manner all informa�on required by Law or reasonably requested by applicable labor unions and employee 
representa�ves with respect to (i) Purchaser and Seller and their respec�ve Affiliates, (ii) the sale of the Company, (iii) no�fying, consul�ng with, or 
nego�a�ng the effect, impact, terms or �ming of the transac�ons and the effects of the transac�on on the Union Employees and (iv) the compensa�on 
and benefits to be provided to Union Employees following the HR TSA End Date (or, if later, the applicable Transfer Date).  In addi�on, Purchaser and 
Seller shall, and shall cause their respec�ve Affiliates to, provide the other Party and its Affiliates with any other informa�on that may be reasonably 
required by applicable Law or any Union Contract to respond to any reasonable ques�ons posed by labor unions or employee representa�ves.  
Purchaser shall, and shall cause its Affiliates to, render full good faith coopera�on to Seller and its Affiliates, and Seller shall render full coopera�on to 
Purchaser and its Affiliates, in each case in any nego�a�ons with unions or employee representa�ves that are required or ini�ated to accomplish the 
transac�ons contemplated by this Agreement.

SECTION 10.09 401(k) Plans.  Without limi�ng the generality of Sec�on 10.02, prior to the Closing Date, Seller shall take such ac�ons as 
are necessary to transfer sponsorship of the JBT Airport Services Savings and Investment Plan to a member of the Company Group.  Purchaser shall take 
such ac�ons as are necessary to have the Company Group, as soon as reasonably prac�cable following the Closing Date, adopt a plan that is intended 
to be qualified under Sec�on 401(a) of the Code for par�cipa�on by Transferred Employees who par�cipated in the John Bean Technologies 
Corpora�on Savings and Investment Plan immediately prior to the Closing Date.  Seller shall cause all members of the Company Group to cease to be 
par�cipa�ng employers under the John Bean Technologies Corpora�on Savings and Investment Plan as of the day immediately prior to the Closing 
Date.

SECTION 10.10 U.S. Nonqualified Deferred Compensa�on Plans.

(a) Except as provided for under Sec�on 10.10(b) below, (i) Seller and its Affiliates (other than the Company Group) shall retain all 
Liabili�es, obliga�ons and commitments with respect to the Former Business Employees and their respec�ve beneficiaries under each of Seller’s 
nonqualified deferred compensa�on plans (such plans, the “Seller NQDC Plans”) and (ii) Purchaser and its Affiliates (including the Company Group) 
shall assume or retain, as applicable, all Liabili�es, obliga�ons and commitments with respect to the Business Employees and their respec�ve 
beneficiaries under each of Seller’s nonqualified deferred compensa�on plans; provided that, in respect of clause (ii), Seller and its Affiliates shall take 
all necessary ac�ons to cause (A) each Business Employee, effec�ve no later than immediately prior to the Closing, to cease ac�ve par�cipa�on in and 
freeze deferrals under each Seller NQDC Plan and (B) a member of the Company Group to adopt a nonqualified deferred compensa�on plan that has 
substan�ally similar terms and condi�ons as the corresponding Seller NQDC Plan (excluding any grantor trust or funding arrangement related thereto). 
Notwithstanding the foregoing, prior to the Closing Date Seller may, following consulta�on with Purchaser, elect to terminate the Seller NQDC Plans 
with respect to all Business Employees and distribute all account balances thereunder in a manner that complies with Sec�on 409A of the Code and, in 
the event of such termina�on: (x) Seller will provide a wri�en no�ce to Purchaser of such elec�on at least five days prior to the Closing Date, (y) Seller 
and its Affiliates (other than the Company Group) shall assume or retain (and Purchaser shall not assume or retain) any 

 
 



 
and all liabili�es with respect to the Seller NQDC Plans and (z) no such amounts shall cons�tute Funded Debt or Unpaid Company Transac�on Expenses 
for purposes of this Agreement or reduce Working Capital.

(b) Notwithstanding any other provision of this Agreement to the contrary, Seller and its Affiliates (other than the Company 
Group) shall retain all Liabili�es, obliga�ons and commitments with respect to the Business Employees and the Former Business Employees and their 
respec�ve beneficiaries under the John Bean Technologies Corpora�on Salaried Employees’ Equivalent Re�rement Plan (as amended) (the “Seller 
SERP”).  Purchaser shall, and shall require any immediate successor to (a) no�fy or cause the applicable member of the Company Group to no�fy Seller 
of the “separa�on from service” (within the meaning of Sec�on 409A of the Code) from the applicable member of the Company Group of each 
Transferred Employee who is a par�cipant in a Seller SERP within twenty (20) Business Days of such separa�on and (b) provide such informa�on as may 
be reasonably requested by Seller to facilitate administra�on, tax withholding and repor�ng by the administrator of the Seller SERP.

SECTION 10.11 Qualified Defined Benefit Pension Plans.  Except as otherwise required by applicable Law, with respect to each defined 
benefit pension plan subject to Title IV of ERISA and that is sponsored and maintained by Seller or any of its Affiliates (other than any member of the 
Company Group), Seller or one of its Affiliates (other than any member of the Company Group) shall retain all assets and Liabili�es under such defined 
benefit pension plans (including, for the avoidance of doubt, the obliga�on to provide early re�rement subsidies to eligible Union Employees as 
required by the applicable Union Contracts as described in the last sentence of this paragraph) and shall make payments to and treat Business 
Employees with rights thereunder in accordance with the terms of such plan and applicable Law.  Purchaser shall, and shall require any immediate 
successor to no�fy or cause the applicable member of the Company Group to no�fy Seller of the occurrence of the “Severance from Service Date” (as 
defined as of the date hereof in the John Bean Technologies Corpora�on Employees’ Re�rement Program) from the applicable member of the Company 
Group of each applicable Transferred Employee within twenty (20) Business Days of such date.  With respect to each Business Employee represented by 
United Steel Workers Local 6162 who had accrued benefits under the John Bean Technologies Corpora�on Employees’ Re�rement Program as of the 
Closing Date, Seller shall recognize, solely for Business Employees who have not met the eligibility requirements for early re�rement subsidies under 
such plan as of the Closing Date, such Business Employee’s service with Purchaser and its Affiliates between the Closing Date and such Business 
Employee’s Severance from Service Date from the applicable member of the Company Group for purposes of determining such Business Employee’s 
eligibility for early re�rement subsidies under the John Bean Technologies Corpora�on Employees’ Re�rement Program upon such employee’s 
re�rement from ac�ve status with the Purchaser and its Affiliates as if such re�rement occurred with Seller and its Affiliates.   For the avoidance of 
doubt, Business Employees represented by United Steel Workers Local 6162 who have met the eligibility requirements for an early re�rement benefit 
under the John Bean Technologies Corpora�on Employees’ Re�rement Program as of the Closing Date shall be treated in accordance with the terms of 
the John Bean Technologies Corpora�on Employees’ Re�rement Program (including for the purposes of eligibility for early re�rement subsidies upon 
re�rement from ac�ve status from the Purchaser and its Affiliates as if such re�rement occurred with Seller and its Affiliates).

SECTION 10.12 Equity Replacement Awards.  Prior to the Closing Date, Seller shall take all necessary ac�ons, with respect to each 
restricted stock unit, performance-based restricted stock unit or other outstanding equity-based award that is held by a Transferred Employee (a 
“Transferred Employee Equity Award”) such that (a) a pro rata por�on of each such Transferred Employee Equity Award shall vest as of immediately 
prior to the Closing Date (such pro rata por�on determined based on the number of calendar days elapsed during the period beginning on the later of 
(i) the applicable Transferred Employee Equity Award grant date and (ii) the most recent ves�ng date to elapse (if any) and ending on the Closing Date 
divided by the total number of calendar days from the applicable grant date through the final ves�ng date (such applicable period, the “Ves�ng 
Period”)) and, in the case of any awards subject to performance goals, the level of achievement of such performance goals determined based on actual 
performance over the applicable Ves�ng Period in good faith by Seller in its reasonable discre�on and consistent with past prac�ce and (b) any 
remaining por�on of each Transferred Employee Equity Award that does not vest at such �me in accordance with clause (a) shall be forfeited (such 
forfeited por�ons, the “Forfeited Equity Awards”).  As soon as reasonably prac�cable following the Closing Date, Purchaser shall, or shall cause its 
Affiliates to, grant each applicable Transferred Employee incen�ve awards (which may be in the form of cash, equity or a combina�on thereof) with a 
value (determined by Purchaser in good faith consistent with past prac�ce) equal to the value of the Forfeited Equity Awards held by such Transferred 
Employee, with such forfeited value determined as set forth in the following sentence and 

 
 



 
with other terms and condi�ons determined by Purchaser, in each case, in good faith consistent with past prac�ce under Purchaser’s incen�ve plans.  
For purposes of determining the value of the Forfeited Equity Awards, the value of a share of Seller’s common stock underlying each restricted stock 
unit shall be equal to the Seller Trading Price (for purposes of any performance-based ves�ng criteria, assuming achievement at target level).  Seller 
shall provide Purchaser with a schedule of each Forfeited Equity Award held by the Transferred Employees (on a holder-by-holder basis) as of the 
Closing Date, including the type of award, the number of shares of Seller common stock subject thereto, the grant date, expira�on date, the number of 
units vested and unvested and the ves�ng schedule.

SECTION 10.13 Employee Communica�ons.  From and a�er the date of this Agreement un�l the Closing Date, Seller shall consult with 
Purchaser before making any material or broad-based wri�en communica�ons to Business Employees in respect of the Transac�ons or any other 
ma�er contemplated hereunder, whether rela�ng to employment, employee benefits, including Benefit Plans, and post-Closing terms of employment 
or otherwise.

SECTION 10.14 No Third-Party Beneficiaries.  The provisions of this Ar�cle X are solely for the benefit of the Par�es and nothing in this 
Ar�cle X, express or implied, shall confer upon any Business Employee, or legal representa�ve or beneficiary thereof, any rights or remedies, including 
any third-party beneficiary right or any right to employment or con�nued employment for any specified period or compensa�on or benefits of any 
nature or kind whatsoever under this Agreement.  Subject to compliance with the other provisions of this Ar�cle X, nothing in this Ar�cle X, express or 
implied, shall be construed to prevent Purchaser or any of its Affiliates from termina�ng or modifying to any extent or in any respect any benefit plan 
that Purchaser or any such Affiliate may establish or maintain.  Notwithstanding any provision of this Ar�cle X to the contrary, the terms of this Ar�cle X 
are not intended to, and shall not, cons�tute an amendment or modifica�on to any Benefit Plan or other compensa�on or benefit plan, program, 
policy, agreement or arrangement.

ARTICLE XI 

NO SURVIVAL; INDEMNIFICATION 

SECTION 11.01 No Survival of Representa�ons and Warran�es.  The representa�ons and warran�es of the Company, Seller and 
Purchaser contained in this Agreement shall terminate at the Closing; provided, that such termina�on shall not release any Party from liability for 
Fraud.  The covenants of the Company, Seller and Purchaser set forth herein that do not contemplate performance a�er the Closing shall terminate at 
the Closing (provided that if any claim is asserted prior to Closing with respect to a breach of such a covenant, such claim shall survive un�l resolved).  
The covenants of the Company, Seller and Purchaser set forth herein that contemplate performance a�er the Closing shall survive the Closing to the 
extent provided in their respec�ve terms (or, if no term is specified, un�l fully performed).  The Par�es acknowledge and agree that the R&W Insurance 
Policy is intended to be a Contract between Purchaser and the R&W Insurer separate and apart from this Agreement.  As such, none of the limita�ons 
or excep�ons set forth in this Sec�on 11.01 shall in any way limit, affect, restrict, modify or impair the ability of Purchaser to make claims under or 
recover under the R&W Insurance Policy.

SECTION 11.02 Indemnifica�on by Seller.  

(a) Subject to the terms set forth in this Ar�cle XI, from and a�er the Closing, Seller shall pay, defend, discharge and indemnify 
each of Purchaser and its Affiliates and their respec�ve Representa�ves, successors and permi�ed assigns (collec�vely, “Purchaser Indemnitees”) 
against, and hold each of them harmless from, any and all Losses suffered or incurred by any Purchaser Indemnitee (i) to the extent arising or resul�ng 
from or in connec�on with any of the Retained Liabili�es (excluding Losses rela�ng to Taxes other than Losses related to the Taxes set forth on Schedule 
A-7(1) of the Disclosure Schedule), (ii) to the extent specifically a�ributable to a final se�lement or other resolu�on of the Covered Tax Ma�er or (iii) to 
the extent arising or resul�ng from or in connec�on with any liability, viola�on or Proceeding rela�ng to any Environmental Law, Environmental Permit 
or Hazardous Materials (including any Release or presence of Hazardous Materials and any removal or closure of any underground storage tank or 
related piping containing Hazardous Materials) associated with the Alcalá Property.

 
 



 
(b) Notwithstanding anything contained in Sec�on 11.02(a), the indemnifica�on obliga�ons of Seller pursuant to Sec�on 11.02(a) 

are subject to the following limita�ons.

(i) Seller shall not be required to indemnify the Purchaser Indemnitees in respect of any Losses for which indemnity is 
claimed under Sec�on 11.02(a)(ii) to the extent that the aggregate amount of such Losses exceeds $960,910.74 (the “Current Amount”) plus the 
amount of any incremental penal�es and interest not currently reflected in the Current Amount  and incurred in connec�on with a final se�lement of 
the Covered Tax Ma�er. 

(ii) Seller shall not be required to indemnify the Purchaser Indemnitees in respect of any Losses for which indemnity is 
claimed (x) under Sec�on 11.02(a)(ii) to the extent that no�ce of such Losses is delivered a�er the two-year anniversary of the Closing Date or (y) under 
Sec�on 11.02(a)(iii) to the extent no�ce of such Losses is delivered a�er the two-year anniversary of the Closing Date (provided that this Sec�on 
11.02(b)(ii)(y) shall not apply to any indemnity claim arising or resul�ng from or in connec�on with any third-party claim for indemnifica�on received at 
any �me by any Purchaser Indemnitee pursuant to the terms of the relevant sale agreement by which such third party acquired the Alcalá Property if 
such sale agreement was entered into on or prior to the Closing Date).

(iii) To the extent the aggregate amount of Losses for which an indemnity is claimed under Sec�on 11.02(a)(iii) exceeds 
$2,000,000, Seller shall not be required to indemnify the Purchaser Indemnitees in respect of such excess amounts.

(c) Prior to the earlier of the two-year anniversary of the Closing Date and the closing of the sale of the Alcalá Property to an 
unaffiliated third party, neither Purchaser nor any of its subsidiaries shall take any of the ac�ons set forth on Sec�on 11.02(c) of the Disclosure 
Schedules. 

SECTION 11.03 Indemnifica�on by Purchaser.  Subject to the terms set forth in this Ar�cle XI, from and a�er the Closing, Purchaser shall 
pay, defend, discharge and indemnify each of Seller and its Affiliates and their respec�ve Representa�ves, successors and permi�ed assigns 
(collec�vely, “Seller Indemnitees”) against, and hold each of them harmless from, any and all Losses suffered or incurred by any Seller Indemnitee 
(other than Losses rela�ng to Taxes) to the extent arising or resul�ng from or in connec�on with any of the Assumed Liabili�es.

SECTION 11.04 Indemnifica�on Procedures.

(a) Claims.  In the event any Person (the “Indemnified Party”) should have a claim against Seller or Purchaser (in such capacity, 
the “Indemnifying Party”) under Sec�on 11.02 or Sec�on 11.03, respec�vely (a “Claim”), the Indemnified Party shall promptly deliver wri�en no�ce of 
such claim (describing such claim in reasonable detail based on what is then known by such Person) to the Indemnifying Party.  The failure by any 
Indemnified Party to so no�fy the Indemnifying Party shall not relieve the Indemnifying Party from any liability that it may have to such Indemnified 
Party under Sec�on 11.02 or Sec�on 11.03, except to the extent that the Indemnifying Party shall have been materially prejudiced as a result of such 
failure or as set forth in Sec�on 11.02(b)(ii).

(b) Assump�on.  If a Claim is made against an Indemnified Party in respect of, arising out of or involving a claim made or 
Proceeding brought by any third Person (a “Third Party Claim”), the Indemnifying Party shall be en�tled to par�cipate in the defense thereof and, if it so 
chooses, to assume the defense thereof with counsel selected by the Indemnifying Party, subject to the limita�ons set forth in this Sec�on 11.04.  
Should the Indemnifying Party so elect in wri�ng to assume the defense of a Third Party Claim, the Indemnifying Party shall not be liable to the 
Indemnified Party for any legal expenses subsequently incurred by the Indemnified Party in connec�on with the defense thereof.  If the Indemnifying 
Party assumes such defense, the Indemnified Party shall have the right to par�cipate in the defense thereof and to employ counsel, at its own expense, 
separate from the counsel employed by the Indemnifying Party, it being understood that the Indemnifying Party shall control such defense.  The 
Indemnifying Party shall be liable for the reasonable and documented out-of-pocket fees and expenses of counsel employed by the Indemnified Party 
for any period during which the Indemnifying Party has not assumed the defense thereof (other than during any period in which the Indemnified Party 
shall have failed to give no�ce of the Third Party Claim as provided in Sec�on 11.04(a)).  If the Indemnifying Party chooses to defend or prosecute a 
Third Party Claim, all 

 
 



 
the Indemnified Par�es shall cooperate in the defense or prosecu�on thereof.  Such coopera�on shall include the reten�on and (upon the Indemnifying 
Party’s request) the provision to the Indemnifying Party of records and informa�on that are reasonably relevant to such Third Party Claim, and making 
employees available on a mutually convenient basis to tes�fy and provide addi�onal informa�on and explana�on of any material provided hereunder.  
Whether or not the Indemnifying Party assumes the defense of a Third Party Claim, the Indemnified Party shall not admit any liability with respect to, 
or se�le, compromise or discharge, such Third Party Claim without the Indemnifying Party’s prior wri�en consent.  If the Indemnifying Party assumes 
the defense of a Third Party Claim, the Indemnified Party shall agree to any se�lement, compromise or discharge of a Third Party Claim that the 
Indemnifying Party may recommend and that by its terms obligates the Indemnifying Party to pay the full amount of the liability in connec�on with 
such Third Party Claim and which releases the Indemnified Party completely without liability in connec�on with such Third Party Claim; provided, 
however, that the Indemnifying Party shall not, without prior wri�en consent of the Indemnified Party (which consent shall not be unreasonably 
withheld, condi�oned or delayed), se�le, compromise or offer to se�le or compromise any Third Party Claim on a basis that would result in (i) 
injunc�ve or other nonmonetary relief against the Indemnified Party, including the imposi�on of an Injunc�on that would restrict the future ac�vity or 
conduct of the Indemnified Party or (ii) a finding or admission of fault or misconduct by the Indemnified Party.  Notwithstanding anything in this Sec�on 
11.04 to the contrary, the Indemnifying Party shall not be permi�ed to assume the defense of any Third Party Claim if the Third Party Claim seeks 
imposi�on of (1) criminal penal�es against the Indemnified Party, (2) an Injunc�on or equitable relief against the Indemnified Party (other than an 
Injunc�on or equitable relief that is incidental and de minimis to monetary damages as the primary relief sought) or (3) the Indemnifying Party is also 
party to the Third Party Claim, and in the opinion of the Indemnified Party’s outside counsel, a conflict exists between the Indemnifying Party and the 
Indemnified Party (or there are defenses available to the Indemnified Party that are unavailable to the Indemnifying Party).

(c) Covered Tax Ma�er.  Notwithstanding anything in Sec�on 11.04(b) or in this Agreement to the contrary, (i) Seller shall control 
(including any disposi�on thereof) any audit or other ac�on, examina�on or no�ce of deficiency or other adjustment, assessment or redetermina�on 
with respect to the Covered Tax Ma�er (the “Seller Tax Contest”), (ii) Seller shall not be liable to any Purchaser Indemnitee for any legal expenses 
incurred by any Purchaser Indemnitee in connec�on with any Seller Tax Contest, (iii) Purchaser shall have the right (at its sole expense) to par�cipate in 
any Seller Tax Contest, including to review in advance and reasonably comment upon submissions made in the course of such Seller Tax Contest, and 
(iv) Seller shall not se�le, compromise, or otherwise resolve any Seller Tax Contest without the prior wri�en consent of Purchaser (not to be 
unreasonably withheld, condi�oned, or delayed).

SECTION 11.05 Calcula�on of Losses; Mi�ga�on.

(a) The amount of any Loss for which indemnifica�on is provided under this Ar�cle XI shall be net of (x) any amounts actually 
received by the Indemnified Party under insurance policies with respect to such Loss and (y) the amount of any Tax benefit actually realized by the 
Indemnified Party as a result of incurring the Loss at issue in the taxable year in which such Loss is incurred or paid.

(b) No Indemnified Party shall be en�tled to indemnifica�on pursuant to this Ar�cle XI with respect to any Loss to the extent that 
such Loss was reflected in the calcula�on of  the Final Purchase Price as finally determined pursuant to Sec�on 1.04.

(c) No Indemnified Party shall be en�tled to recover for the same Loss more than once under this Ar�cle XI or otherwise under 
this Agreement.  Notwithstanding anything to the contrary herein or provided under applicable Law, Losses shall not include Losses that are in the 
nature of (i) diminu�on in value, exemplary or puni�ve damages, regardless of the form of ac�on through which they are sought, or (ii) damages 
calculated on mul�plies of earnings or other similar metric approaches, in each case, except to the extent any such Losses are awarded and paid by an 
Indemnified Party with respect to a Third Party Claim.

(d) Purchaser and Seller shall, and shall cause their respec�ve Affiliates to, cooperate with each other with respect to resolving 
any claim or liability with respect to which one Party is obligated to indemnify the other Party or a Seller Indemnitee or Purchaser Indemnitee 
hereunder, including by using reasonable efforts to cooperate in good faith to (i) resolve any such claim or liability and (ii) mi�gate to the extent 
required by Law any Loss for which indemnifica�on is sought under this 

 
 



 
Agreement; provided, however, that the reasonable and documented out-of-pocket costs of such mi�ga�on shall cons�tute Losses for purposes of this 
Agreement.

SECTION 11.06 Tax Treatment of Indemnifica�on.  For U.S. federal and applicable state and local income tax purposes, any indemnity 
payment made under this Ar�cle XI shall be treated as an adjustment to the Purchase Price unless otherwise required by applicable Law.

SECTION 11.07 Certain Waivers.  Each of Purchaser and Seller, for itself and on behalf of its Affiliates and their respec�ve officers, 
directors, employees, partners, members, managers, agents, a�orneys, representa�ves, successors and permi�ed assigns, intends to and 
acknowledges and agrees that, from and a�er the Closing, to the fullest extent permi�ed under applicable Law, including by contractually shortening 
the applicable statute of limita�ons, any and all rights, claims and causes of ac�on it may have against such other Party, its respec�ve Affiliates and its 
and their respec�ve officers, directors, employees, partners, members, managers, agents, a�orneys, representa�ves, successors and permi�ed assigns 
rela�ng to the opera�on of the Company Group or the Business prior to the Closing, whether arising under, or based upon, any Law (including any 
right, whether arising at law or in equity, to seek indemnifica�on, contribu�on, cost recovery, damages or any other recourse or remedy, including as 
may arise under common law or CERCLA or any other Environmental Law) are hereby irrevocably waived; provided that nothing contained herein shall 
release, waive or otherwise affect the rights or obliga�ons of any Person (i) under any Other Transac�on Documents or the Confiden�ality Agreement, 
(ii) with respect to any provision herein that survives the Closing (including any rights to indemnifica�on under this Ar�cle XI) or (iii) for claims of or 
causes of ac�on arising from Fraud.  Purchaser and Seller acknowledge and agree that the agreements contained in this Sec�on 11.07 and the 
representa�ons and warran�es contained in Sec�on 4.09 are an integral part of the Transac�ons and the inducement of the Par�es to consummate the 
Transac�ons.  Notwithstanding the foregoing, nothing contained in this Sec�on 11.07 shall in any way impair (A) the rights and obliga�ons of Purchaser 
and Seller to resolve disputes with respect to the Statement and the calcula�on of the Final Purchase Price pursuant to Sec�on 1.04 or (B) the rights 
and obliga�ons of Purchaser and the R&W Insurer under the R&W Insurance Policy.

ARTICLE XII 

MISCELLANEOUS

SECTION 12.01 Assignment.  This Agreement and the rights and obliga�ons hereunder shall not be assignable by any Party (including by 
opera�on of Law in connec�on with a merger, consolida�on or sale of all or substan�ally all of the assets of any Party) without the prior wri�en 
consent of each other Party.  Any a�empted assignment in viola�on of this Sec�on 12.01 shall be null and void.

SECTION 12.02 No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the Par�es and their permi�ed assigns and 
nothing herein expressed or implied shall give or be construed to give to any Person, other than the Par�es and such assigns, any legal or equitable 
rights hereunder.

SECTION 12.03 Expenses and Fees.  Whether or not the Transac�ons are consummated, and except as otherwise specifically provided in 
this Agreement (including in Sec�on 7.01(b) and Sec�on 7.03(a)), all costs and expenses incurred in connec�on with this Agreement and the 
Transac�ons shall be paid by the Party incurring such costs or expenses.

SECTION 12.04 Amendments; Waivers.  This Agreement may not be amended, except by an instrument in wri�ng signed by each of the 
Par�es.  No purported waiver of any right of a Party to enforce any term, condi�on or other provision of this Agreement shall be enforceable against 
such Party unless set forth in an instrument in wri�ng signed by such Party, and any such waiver shall be effec�ve only in the specific instance and for 
the specific and limited purpose for which it was given and shall not be deemed a waiver of any other right under, or provision of, this Agreement or of 
the same breach or default upon any recurrence thereof.  No failure on the part of any Party to exercise, and no delay in exercising, any right hereunder 
shall operate as a waiver thereof, nor shall any single or par�al exercise of any right hereunder preclude any other or further exercise thereof or the 
exercise of any other right.

 
 



 
SECTION 12.05 No�ces.  All no�ces, requests and other communica�ons hereunder shall be in wri�ng and shall be deemed to have been 

given, made, delivered and received (a) immediately upon delivery by hand, (b) one (1) Business Day a�er being sent for next Business Day delivery, 
fees prepaid, via a reputable na�onwide overnight courier service, (c) immediately upon transmission via e-mail if no automated no�ce of delivery 
failure is received by the sender or (d) three (3) Business Days a�er the date mailed by cer�fied or registered mail, return receipt requested, postage 
prepaid.  Such communica�ons must be sent to the relevant Party at the applicable following address (or at such other address for such Party as shall 
be specified in a no�ce given in accordance with this Sec�on 12.05):

(a) if to Purchaser or the Company a�er Closing,

Oshkosh Corpora�on
1917 Four Wheel Drive
Oshkosh, WI 54902
A�en�on:  Jason P. Baab
Email:  [***]

with a copy (which shall not cons�tute no�ce) to

Cravath, Swaine & Moore LLP
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019
A�en�on:  Robert I. Townsend, III, Esq.

Sanjay Mur�, Esq.
Email:  [***]

[***]

(b) if to Seller or the Company prior to Closing,

John Bean Technologies Corpora�on
70 West Madison Street
Suite 4400
Chicago, IL 60602
A�en�on:  Brian Deck

Ma�hew Meister
James Marvin
Kedric Meredith

Email:  [***]
[***]
[***]
[***]

with a copy (which shall not cons�tute no�ce) to

Kirkland & Ellis LLP
601 Lexington Avenue
New York, New York 10022
A�en�on: Daniel Wolf, P.C.

David M. Klein, P.C.
Steven Y. Li

Email:  [***]
 

 



 
[***]
[***]

SECTION 12.06 Interpreta�on.  The defini�ons of the terms herein shall apply equally to the singular and plural forms of the terms 
defined.  Whenever the context may require, any pronoun shall include the corresponding masculine, feminine and neuter forms.  The words “include”, 
“includes” and “including” shall be deemed to be followed by the phrase “without limita�on”.  The word “will” shall be construed to have the same 
meaning and effect as the word “shall,” and vice versa.  The word “or” shall be construed to have the same meaning and effect as the inclusive term 
“and/or”.  The word “extent” in the phrase “to the extent” shall mean the degree to which a subject or other thing extends, and such phrase shall not 
mean simply “if.”  The phrase “date hereof” or “date of this Agreement” shall be deemed to refer to May 26, 2023.  References to “wri�ng”, “wri�en” 
and varia�ons thereof include any manner of represen�ng or manifes�ng words in a legible form (including on an electronic or visual display screen) or 
other non-transitory form.  All provisions herein qualified by the term “domes�c”, “foreign” or similar terms shall be construed on the basis that the 
United States is the relevant domes�c country.  Any reference to “beneficial ownership”, including “beneficial owner,” shall be determined in 
accordance with Sec�on 13(d) of the Securi�es Exchange Act of 1934, as amended, and the rules and regula�ons promulgated thereunder.  All terms 
defined in this Agreement shall have their defined meanings when used in the Disclosure Schedule, any Annex, any Exhibit, any cer�ficate or other 
document made or delivered pursuant hereto, unless otherwise defined therein.  Unless the context requires otherwise, (i) any defini�on of or 
reference to any Law, agreement, instrument or other document herein shall be construed as referring to such agreement, instrument or other 
document as amended, supplemented or otherwise modified from �me to �me (subject to any restric�ons on such amendments, supplements or 
modifica�ons set forth therein), (ii) the words “herein”, “hereto”, “hereby”, “hereof” and “hereunder” and words of similar import shall be construed to 
refer to this Agreement in its en�rety and not to any par�cular provision hereof, (iii) all references herein to Ar�cles, Sec�ons, Annexes or Exhibits shall 
be construed to refer to Sec�ons, Annexes or Exhibits of this Agreement, (iv) the table of contents and headings contained in this Agreement, the 
Disclosure Schedule, any Annex and any Exhibit are for reference purposes only and shall not affect in any way the meaning or interpreta�on of this 
Agreement, the Disclosure Schedule, any Annex or any Exhibit, (v) any reference in this Agreement to words impar�ng the singular number only shall 
include the plural and vice versa, (vi) any reference to days (excluding Business Days) or months shall be deemed to be references to calendar days or 
months, (vii) if any ac�on or no�ce is to be taken or given on or by a par�cular calendar day, and such calendar day is not a Business Day, then such 
ac�on or no�ce may be deferred un�l the next Business Day, (viii) any references to anniversaries, Business Days, days, months, years, dates and other 
�me periods shall be determined based on Eastern �me, (ix) references to Seller or the Company having provided to Purchaser or made available to 
Purchaser or words of similar import with respect to any item provided or made available to Purchaser shall include any item posted prior to date of 
this Agreement in the data room �tled “Project Hawkeye” maintained by Datasite (the “Data Room”) and (x) financial terms used but not defined 
herein shall have the meanings ascribed to such terms under GAAP.  The Disclosure Schedule and all Annexes and Exhibits are hereby incorporated in 
and made a part of this Agreement as if set forth in full herein.  All references to a list or copy of any materials or other informa�on set forth in the 
Disclosure Schedule or delivered, provided or made available to Purchaser, whether or not such reference is qualified by the words “true”, “complete”, 
“correct”, “accurate” or any similar word, shall be deemed to refer to a true and complete list or copy thereof.  In the event of an ambiguity or a 
ques�on of intent or interpreta�on, this Agreement shall be construed as if dra�ed jointly by the Par�es and no presump�on or burden of proof shall 
arise favoring or disfavoring any Party by virtue of the authorship of any provisions of this Agreement.

SECTION 12.07 Disclosure Schedule.  Seller and the Company have set forth certain informa�on and other ma�ers in the Disclosure 
Schedule in a sec�on thereof that corresponds to the Sec�on, or a por�on of such Sec�on, to which it relates.  Each item set forth in any sec�on, or 
por�on of a sec�on, of the Disclosure Schedule shall be deemed to be disclosed only against the representa�on and warranty made in the 
corresponding Sec�on, or por�on of a Sec�on, of this Agreement; provided, that if the relevance of any item, informa�on or other ma�er set forth in 
any sec�on of the Disclosure Schedule to any other sec�on of the Disclosure Schedule is reasonably apparent from the face of such disclosure, then 
such item, informa�on or other ma�er shall be deemed to be disclosed against such other sec�on of the Disclosure Schedule, regardless of whether 
such item, informa�on or other ma�er is actually set forth (by cross-reference or otherwise) in such other sec�on of the Disclosure Schedule.  The 
Par�es acknowledge and agree that (a) the inclusion of any item, informa�on or other ma�er in the Disclosure Schedule that is not required by this 
Agreement to be so included is solely for the convenience of the other Party, (b) the disclosure by any Party of any item, informa�on or other ma�er in 
the Disclosure Schedule shall not be deemed 

 
 



 
to cons�tute an acknowledgement by such Party that such item, informa�on or other ma�er is required to be disclosed by the terms of this 
Agreement, (c) the Disclosure Schedule is qualified in its en�rety by reference to specific provisions of this Agreement, (d) the Disclosure Schedule and 
the informa�on and other ma�ers contained therein are not intended to broaden or cons�tute, and shall not be construed as broadening or 
cons�tu�ng, representa�ons, warran�es or covenants of any Party except as and to the extent provided in this Agreement, (e) disclosure of any item on 
the Disclosure Schedule shall not cons�tute or be deemed an admission or indica�on that such item or ma�er is material or would have a Company 
Material Adverse Effect, and shall not imply a measure for materiality for purposes of this Agreement, and (f) no disclosure on the Disclosure Schedule 
rela�ng to a possible breach or viola�on of any Contract or Law shall be construed as an admission or indica�on that a breach or viola�on exists or has 
actually occurred.

SECTION 12.08 Counterparts.  This Agreement may be executed in one or more counterparts, all of which shall be considered one and 
the same agreement, and shall become effec�ve when each Party has executed such a counterpart and delivered it to the other Par�es.  Delivery by a 
Party of an executed signature page of this Agreement by facsimile, email or other electronic imaging means shall be as effec�ve as delivery by such 
Party of a manually executed counterpart of this Agreement.

SECTION 12.09 En�re Agreement.  This Agreement, the Other Transac�on Documents and the Confiden�ality Agreement contain the 
en�re agreement and understanding between the Par�es with respect to the subject ma�er hereof and supersede all prior agreements and 
understandings rela�ng to such subject ma�er.

SECTION 12.10 Severability.  If any provision of this Agreement, or the applica�on thereof to any Person or any circumstance, is held to 
be invalid, illegal or incapable of being enforced under any applicable Law or public policy, all other provisions of this Agreement, and the applica�on of 
such invalid, illegal or unenforceable provision to any Person or circumstance other than that with respect to whom or which it was held to be invalid, 
illegal or unenforceable, shall nonetheless remain in full force and effect so long as the economic and legal substance of the Transac�ons is not affected 
in any manner materially adverse to any Party.  Upon such determina�on that any term or other provision, or the applica�on thereof to any Person or 
any circumstance, is invalid, illegal or incapable of being enforced, the Par�es shall nego�ate in good faith to modify this Agreement so as to effect the 
original intent of the Par�es as closely as possible in a mutually acceptable manner in order that the Transac�ons are consummated as originally 
contemplated to the fullest extent possible.

SECTION 12.11 Specific Performance; Limita�on on Liability.

(a) The Par�es acknowledge and agree that irreparable damage, for which monetary damages, even if available, would not be an 
adequate remedy, would occur in the event that any Party does not perform its obliga�ons under this Agreement (including by failing to take such 
ac�ons as are required of it hereunder to consummate the Transac�ons) in accordance with the applicable terms and condi�ons hereof or otherwise 
breaches any provision hereof.

(b) The Par�es acknowledge and agree that, (i) prior to the valid termina�on of this Agreement in accordance with Ar�cle IX, 
each Party shall be en�tled to an Injunc�on or Injunc�ons, specific performance or other equitable relief to prevent breaches of this Agreement and to 
enforce specifically the terms and provisions hereof in the courts described in Sec�on 12.12(a), without proof of damages or otherwise, in addi�on to 
any other remedy to which it is en�tled under this Agreement or at law or in equity, and (ii) the right of specific performance described in this Sec�on 
12.11(b) is an integral part of the Transac�ons and, without such right, no Party would have entered into this Agreement.  Without limita�on of the 
foregoing, the Par�es hereby further acknowledge and agree that prior to the Closing, Seller and the Company shall be en�tled to specific performance 
to enforce specifically the terms and provisions of, and to prevent or cure breaches of the covenants required to be performed by Purchaser under, this 
Agreement (including Sec�on 7.01) and, subject to the terms, limita�ons and condi�ons in this Agreement (including the sa�sfac�on (or waiver) of the 
condi�ons set forth in Ar�cle VIII), to cause Purchaser to consummate the Closing and to make the payments contemplated by this Agreement 
(including Ar�cle I), in addi�on to any other remedy to which Seller or the Company are en�tled at law or in equity, including the Company’s right to 
terminate this Agreement pursuant to Ar�cle IX.

 
 



 
(c) Each Party agrees that it will not oppose the gran�ng of an Injunc�on or Injunc�ons, specific performance or other equitable 

relief on the basis that such other Party has an adequate remedy at law or that an award of specific performance is not an appropriate remedy for any 
reason at law or in equity.

(d) The Par�es acknowledge and agree that any Party seeking an Injunc�on or Injunc�ons to prevent breaches of this Agreement 
and to enforce specifically the terms and provisions of this Agreement in accordance with this Sec�on 12.11 shall not be required to post any bond or 
other security in connec�on with any such Injunc�on or Injunc�ons.

(e) If, prior to the earlier to occur of (i) the Outside Date and (ii) the termina�on of this Agreement in accordance with Ar�cle IX, 
any Party brings any Proceeding in accordance with Sec�on 12.12 to prevent any breach of this Agreement and to enforce specifically the provisions 
hereof, the Outside Date shall be automa�cally extended by (A) the amount of �me during which such Proceeding is pending, plus twenty (20) Business 
Days or (B) such other �me period established by the court presiding over such Proceeding, as the case may be.

SECTION 12.12 Consent to Jurisdic�on.

(a) Each Party hereby (i) agrees that any Proceeding arising out of, under or rela�ng to this Agreement or any of the Transac�ons, 
whether directly or indirectly, or for recogni�on or enforcement of any judgment rendered in such a Proceeding, will be heard and determined in the 
Chancery Court of the State of Delaware (and each Party agrees that no such Proceeding rela�ng to this Agreement will be brought by it or any of its 
Affiliates except in such court), subject to any appeal; provided, that, if the Chancery Court of the State of Delaware lacks subject ma�er jurisdic�on 
over such a Proceeding, then such Proceeding may be brought in any Delaware state court or any federal court located in the State of Delaware, (ii) 
irrevocably and uncondi�onally submits to the exclusive jurisdic�on of any such court in any such Proceeding and (iii) agrees not to commence any 
Proceeding arising out of, under or rela�ng to this Agreement or any of the Transac�ons in any jurisdic�on or courts other than as provided herein.

(b) Each Party further agrees that service of any process, summons, no�ce or document by United States registered mail to such 
Party’s address set forth in Sec�on 12.05 shall be effec�ve service of process on such Party for any Proceeding in Delaware with respect to any ma�ers 
to which it has submi�ed to jurisdic�on in this Sec�on 12.12.

(c) Each Party, on behalf of itself and on behalf of each of its Affiliates, hereby (i) irrevocably and uncondi�onally waives any 
objec�on to the laying of venue of any Proceeding arising out of this Agreement or any of the Transac�ons in any court referenced in Sec�on 12.12(a), 
(ii) irrevocably and uncondi�onally waives and agrees not to plead or claim in any such court that any such Proceeding brought in any such court has 
been brought in an inconvenient forum and (iii) agrees that a final judgment in any such Proceeding brought in any such court shall be conclusive and 
may be enforced in other jurisdic�ons by suit on the judgment or in any other manner provided by Law.

SECTION 12.13 WAIVER OF JURY TRIAL.  EACH PARTY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS 
AGREEMENT OR ANY OF THE TRANSACTIONS, WHETHER DIRECTLY OR INDIRECTLY.  EACH PARTY (A) CERTIFIES THAT NO REPRESENTATIVE OF ANY 
OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE 
THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE 
OTHER TRANSACTION DOCUMENTS, AS APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 12.13.

SECTION 12.14 GOVERNING LAW.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL 
LAWS OF THE STATE OF DELAWARE, REGARDLESS OF THE LAWS THAT MIGHT OTHERWISE GOVERN UNDER APPLICABLE PRINCIPLES OF CONFLICTS OF 
LAWS THEREOF.

SECTION 12.15 Conflicts.  Recognizing that Kirkland & Ellis LLP has acted as legal counsel to Seller, its Affiliates and the members of the 
Company Group prior to the Closing, and that Kirkland & Ellis LLP intends to act as legal counsel to Seller 

 
 



 
and its Affiliates (which will no longer include the members of the Company Group) a�er the Closing, each of Purchaser and the Company hereby 
waives, on its own behalf and agrees to cause its Affiliates to waive, any conflicts that may arise in connec�on with Kirkland & Ellis LLP represen�ng 
Seller and/or its Affiliates a�er the Closing, in each case, in connec�on with any dispute, Proceeding or obliga�on arising out of or rela�ng to this 
Agreement or the Transac�ons.  In addi�on, Purchaser agrees that all communica�ons prior to the Closing among Kirkland & Ellis LLP and Seller, its 
Affiliates or the Company Group and all a�orney work product that in either case relate to the Transac�ons (collec�vely, the “Protected Informa�on”), 
the a�orney-client privilege, the expecta�on of client confidence, all a�orney work product protec�ons and all similar protec�ons belong to Seller and 
may be controlled by Seller and shall not pass to or be claimed by Purchaser or the Company.  The Protected Informa�on is the property of Seller, and 
from and a�er the Closing, none of the Company, or any Person purpor�ng to act on behalf of or through the Company, will seek to obtain such 
communica�ons or work product, whether by seeking a waiver of the a�orney-client privilege or work product protec�on or through other means.  The 
Protected Informa�on may be used by Seller or any of its Affiliates in connec�on with any dispute that relates in any way to the Transac�ons and the 
Company and Purchaser shall have no right to use or rely on the Protected Informa�on.  Further, the Company shall not have access to any Protected 
Informa�on, or to the files of Kirkland & Ellis LLP rela�ng to its engagement, whether or not the Closing shall have occurred.  Without limi�ng the 
generality of the foregoing, upon and a�er the Closing, (a) Seller and its Affiliates (and not the Company) shall be the sole holders of the a�orney-client 
privilege, any a�orney work product or any similar protec�ons with respect to such engagement, and the Company shall not be a holder thereof, (b) to 
the extent that files of Kirkland & Ellis LLP in respect of such engagement cons�tute property of the client, only Seller and its Affiliates (and not the 
Company) shall hold such property rights and (c) Kirkland & Ellis LLP shall have no duty whatsoever to reveal or disclose any such a�orney-client 
communica�ons or files to the Company by reason of any a�orney-client rela�onship between Kirkland & Ellis LLP and the Company or otherwise.

[Remainder of page inten�onally le� blank.]

 
 



 
IN WITNESS WHEREOF, the Par�es have duly executed this Agreement as of the date first wri�en above.

JOHN BEAN TECHNOLOGIES CORPORATION

By: /s/ Brian A. Deck
 Name: Brian A. Deck
 Title: President and Chief Execu�ve Officer
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JBT AEROTECH CORPORATION

By: /s/ David C. Burdakin
 Name: David C. Burdakin
 Title: President

 
 
 

 
 



 
OSHKOSH CORPORATION

By: /s/ Michael E. Pack
 Name: Michael E. Pack
 Title: Execu�ve Vice President and Chief

Financial Officer
 
 

 
 



 
ANNEX A

DEFINITIONS

“$” means lawful money of the United States of America.

“Accoun�ng Principles” means the accoun�ng methods, policies, prac�ces, procedures, classifica�ons, judgments, or 
methodologies set forth in Annex B.

“Acquisi�on” means the sale by Seller and its applicable subsidiaries to Purchaser and its applicable subsidiaries, and the purchase 
by Purchaser and its applicable subsidiaries from Seller and its applicable subsidiaries, of all of the outstanding Shares and the Local Transferred Assets.

“Affiliate” means, with respect to any specified Person, any other Person directly or indirectly controlling or controlled by or under 
direct or indirect common control with such specified Person.  For purposes of this defini�on, “control”, when used with respect to any specified 
Person, means the power to direct the management and policies of such Person, directly or indirectly, whether through the ownership of vo�ng 
securi�es, by contract or otherwise, and the terms “controlling” and “controlled” have meanings correla�ve to the foregoing.  For the avoidance of 
doubt, each member of the Company Group (a) shall be an Affiliate of Seller, and shall not be considered an Affiliate of Purchaser, prior to the Closing 
and (b) shall be an Affiliate of Purchaser, and shall not be considered an Affiliate of Seller, from and a�er the Closing.

“Alcalá Property” means that certain Owned Property owned by John Bean Technologies Spain S.L. and located at Ctra., Barcelona 
KM. 34,400, Alcalá de Henares, Madrid, Spain. 

“An�trust Law” means any federal, state, provincial and foreign statutes, rules, regula�ons, orders, decrees, administra�ve and 
judicial doctrines and other Laws that are designed or intended to prohibit, restrict or regulate ac�ons having the purpose or effect of monopoliza�on 
or restraint of trade or lessening of compe��on through merger or acquisi�on.

“Assumed Liabili�es” means all obliga�ons and Liabili�es to the extent arising out of, or rela�ng to, the Business (including the 
ownership or opera�on thereof), whether any such Liability arises before or a�er the Closing, is known or unknown or is con�ngent or accrued; 
provided that, notwithstanding anything to the contrary herein, no liability for Taxes shall cons�tute an Assumed Liability; provided, further, that no 
obliga�ons or Liabili�es to the extent arising out of, or rela�ng to, the Excluded Assets shall cons�tute Assumed Liabili�es.  For the avoidance of doubt, 
Assumed Liabili�es shall (a) include (i) all obliga�ons (other than Taxes) of the type included in the calcula�on of Funded Debt and Working Capital of 
the Company Group and (ii) the Local Assumed Liabili�es and (b) exclude all Retained Liabili�es.

“Bankruptcy Code” means the United States Bankruptcy Code, as amended, modified, succeeded or replaced from �me to �me.

“Base Purchase Price” means $800,000,000.

“Benefit Plan” means any “employee pension benefit plan” (as defined in Sec�on 3(2) of ERISA), any “employee welfare benefit 
plan” (as defined in Sec�on 3(1) of ERISA), in each case, whether or not subject to ERISA, and any other plan, program, policy or arrangement providing 
for severance or reten�on benefits, profit-sharing, bonuses, stock op�ons, stock apprecia�on, stock purchase or other stock-related rights, incen�ve or 
deferred compensa�on, change-in-control benefits, paid �me off benefits, health or medical benefits, dental benefits, disability benefits, post-
employment or re�rement benefits, in each case, that is sponsored or maintained by Seller or any of its Affiliates, or to which Seller or its Affiliates 
makes contribu�ons or is required to make contribu�ons, for the benefit of any Business Employee or Former Business Employee, but excluding any 
Mul�employer Plan and any plan, program or arrangement mandated by applicable Law or sponsored or maintained by a Governmental En�ty.

“Business Day” means any day, other than a Saturday or a Sunday, on which commercial banks are not required or authorized to 
close in New York City.
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“Business Employee” means each employee of Seller or any of its Affiliates (including any member of the Company Group) who 

spends at least 50% of his or her working �me on the Business, in each case, including each such employee who, as of the Closing Date, is on short term 
disability, long term disability, military leave or an approved leave of absence.

“Cash” means, as of any �me of determina�on, and without duplica�on of any component, an amount equal to (a) the aggregate 
amount of cash, cash equivalents and marketable securi�es, in each case, held by the members of the Company Group (whether on hand or in deposit, 
checking, brokerage or other accounts of a financial ins�tu�on) plus (b) the aggregate amount of checks, wires, transfers and dra�s received or 
deposited for the account of the members of the Company Group, but only to the extent not included as a current asset in the calcula�on of Working 
Capital, minus (c) the aggregate amount of uncleared checks, wires, transfers and dra�s issued by the members of the Company Group, but only to the 
extent not included as a current liability in the calcula�on of Working Capital, in each case determined and calculated in accordance with the 
Accoun�ng Principles; provided, however, that “Cash” shall exclude (i) any Restricted Cash and (ii) any proceeds from the Specified Property Sale.  For 
the avoidance of doubt, Cash shall not include any item to the extent included in the calcula�on of Working Capital.

“CERCLA” means the Federal Comprehensive Environmental Response, Compensa�on, and Liability Act of 1980.

“Closing Date Purchase Price” means the Purchase Price calculated using the es�mates included in the Es�mated Statement.

“Code” means the U.S. Internal Revenue Code of 1986.

“Company Benefit Plan” means each Benefit Plan (or por�on thereof) sponsored or maintained by one or more members of the 
Company Group.

“Company Group” means the Company and each Company Subsidiary.

“Company Material Adverse Effect” means any change, effect, event or occurrence that, individually or in the aggregate with all 
other changes, effects, events or occurrences, has, or would reasonably be expected to have, a material adverse effect on the assets, Liabili�es, 
financial condi�on or results of opera�ons of the Company Group, taken as a whole (excluding the Retained Business and the Retained Liabili�es), or 
the Business; provided, however, that a “Company Material Adverse Effect” shall exclude any such change, effect, event or occurrence to the extent 
resul�ng from (i) any change, effect, event or occurrence in the credit, financial or capital markets or the economy in general, including changes in 
interest or exchange rates, (ii) any change in regulatory, legisla�ve or poli�cal condi�ons, (iii) any change to applicable Law or applicable accoun�ng 
regula�ons or principles, including GAAP, or the interpreta�on or enforcement of any of the foregoing, (iv) any change, effect, event or occurrence in 
general in any of the industries or geographic areas in which the Company operates, (v) the nego�a�on or execu�on and delivery of this Agreement or 
any Other Transac�on Document, the consumma�on of the transac�ons contemplated hereby or thereby, the iden�ty of, or any facts or circumstances 
rela�ng to, Purchaser or its Affiliates or any ac�on or inac�on by Purchaser or its Affiliates, or the announcement or other publicity with respect to any 
of the foregoing (including the impact thereof on rela�onships, contractual or otherwise, with customers, suppliers, distributors, partners, employees, 
labor unions or regulators or any Proceedings resul�ng or arising therefrom); provided that this clause (v) shall not apply with respect to (1) any 
representa�on or warranty set forth in Sec�on 2.03 or Sec�on 3.03 or (2) any condi�on to Closing set forth in Ar�cle VIII related to the foregoing clause 
(v)(1); (vi) any act or threat of terrorism, sabotage, military ac�on or war (whether or not declared) or any escala�on or worsening of the foregoing, any 
hurricane, flood, tornado, earthquake or natural disaster, or any other force majeure event, whether or not caused by any Person, or any na�onal or 
interna�onal calamity or crisis, (vii) COVID-19, the enactment of any Pandemic Measures or any other epidemic, pandemic, plague, outbreak of illness 
or public health event, (viii) the enactment of any Cybersecurity Measures, (ix) any ac�on or inac�on by Seller, the Company or any of their respec�ve 
Affiliates, which ac�on or inac�on is required by this Agreement or any of the Other Transac�on Documents (other than any ac�on required by Sec�on 
5.02(a)), and any omission by Seller, the Company or any of their respec�ve Affiliates of an ac�on requiring Purchaser’s consent and which consent was 
not granted, (x) any failure of the Company to meet any internal or external projec�on, es�mate, budget, predic�on, plan, milestone or forecast 
(provided that any change, effect, event or occurrence or combina�on thereof underlying such failure may be taken into account in 
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determining whether a Company Material Adverse Effect has or would reasonably be expected to occur (to the extent such change, effect, event or 
occurrence or combina�on thereof is not otherwise excluded from this defini�on of Company Material Adverse Effect)), or (xi) any actual or poten�al 
sequester, stoppage, shutdown, default or similar event or occurrence by or involving any Governmental En�ty, except, in the case of each of clauses (i), 
(ii), (iii), (iv), (vi), (vii), (viii) and (xi), to the extent that the Company is dispropor�onately affected thereby as compared with other par�cipants in the 
industry in which the Company operates (in which case, only the incremental dispropor�onate impact may be taken into account in determining 
whether there has been a Company Material Adverse Effect).

“Company Subsidiaries” means each of the Company’s subsidiaries.

“Compe��ve Business” means any business involving the provision of any of the products, services or offerings set forth in the 
defini�on of Business as conducted as of the date hereof in any country which the Business is conducted, operated or marketed as of the date hereof or 
as of the Closing.

“Confiden�ality Agreement” means that certain le�er agreement, dated as of July 31, 2019, by and between Seller and Purchaser, 
as amended by that certain le�er amendment, dated as of December 19, 2022.

“Consolidated Tax Return” means any Tax Return of the Seller Tax Group with respect to any U.S. federal, state or local or non-U.S. 
Taxes (including income Taxes) that are paid on an affiliated, consolidated, combined, unitary or similar group basis.

“Contract” means any agreement, contract, lease, sublease, license, sublicense, indenture, mortgage, deed of trust or other legally 
binding commitment or arrangement.

“Covered Tax Ma�er” means the ma�er set forth in Sec�on 11.02(b) of the Disclosure Schedule.

“COVID-19” means SARS-CoV-2 or COVID-19, and any future resurgences, evolu�ons or muta�ons thereof or related or associated 
epidemics, pandemic or disease outbreaks.

“Cybersecurity Measures” means any measures enacted or regula�ons promulgated by a Governmental En�ty rela�ng to 
cybercrime, cyberterrorism, ransomware, malware, privacy or the protec�on of personally iden�fiable informa�on.

“Data Protec�on Law” means all applicable Laws rela�ng to the privacy, security, collec�on, processing or other use of Personal 
Data in any relevant jurisdic�on.

“Data Security Breach” means an event leading to any unauthorized access, use, modifica�on or disclosure, unavailability, 
destruc�on or loss of Personal Data.

“Disclosure Schedule” means the disclosure schedule a�ached hereto and incorporated herein.

“Environmental Law” means any Law or Injunc�on rela�ng to public or worker health and safety (as relates to exposure to 
hazardous or toxic materials), pollu�on or protec�on of the environment, including all those rela�ng to the genera�on, storage, treatment, 
transporta�on, disposal, cleanup, Release or threatened Release of any hazardous materials, substances or wastes, petroleum products or byproducts, 
pes�cides, pollutants, contaminants, toxic chemicals, asbestos, per- or poly-fluorinated substances or polychlorinated biphenyls.

“Environmental Permit” means any license, cer�ficate, permit, authoriza�on, registra�on or approval required under any 
applicable Environmental Law.

“ERISA” means the Employee Re�rement Income Security Act of 1974.

“ERISA Affiliate” means any Person which is (or at any relevant �me was or will be) a member of a “controlled group of 
corpora�ons” with, under “common control” with, or a member of an “affiliate service group” with the Company Group as such terms are defined in 
Sec�ons 414(b), (c), (m) or (o) of the Code.

Annex A – 3
 



 
“Evalua�on Material” has the meaning ascribed to such term in the Confiden�ality Agreement.

“Excluded Assets” means the property of Seller and its Affiliates set forth or described on Schedule A-2 of the Disclosure Schedule, 
which property is not to be transferred to Purchaser or its subsidiaries hereunder.

“Final Purchase Price” means the Purchase Price as finally determined in accordance with Sec�on 1.04.

“Former Business Employee” means any former employee of any member of the Company Group.

“Fraud” means a fraudulent act commi�ed by a Party with the intent to deceive another Party hereto and to induce that Party to 
enter into this Agreement, and requires a false representa�on of material fact made in a representa�on or warranty set forth in Ar�cle II, Ar�cle III or 
Ar�cle IV or any cer�ficate delivered pursuant to this Agreement; provided, that, such fraudulent act of such Party shall only be deemed to exist if (a) 
(x) in the case of Purchaser, a senior management officer of Purchaser or (y) in the case of Seller or the Company, a Person included in the defini�on of 
Knowledge of Seller, in each case, had actual knowledge (and not imputed or construc�ve knowledge) of the breach of the applicable representa�ons 
or warran�es when such representa�ons or warran�es were made, (b) such Person made such representa�ons or warran�es with an inten�on to 
induce the Party to whom such representa�on was made to act or refrain from ac�ng, (c) the Party to whom such representa�on or warranty was 
made actually relied on such representa�on and warranty and was jus�fied in such reliance, and (d) such Party suffered actual damage by reason of 
such jus�fied and actual reliance.  For the sake of clarity, any Fraud claim brought against Seller or the Company shall require proving each of the 
elements set forth in clauses (a) through (d) of the foregoing sentence with respect to Seller or the Company, and Seller shall not be responsible for the 
Fraud of any other Person except for the Company.  For the avoidance of doubt, Fraud does not include equitable fraud, promissory fraud, unfair 
dealings fraud or any torts (including fraud) based on construc�ve or imputed knowledge, negligence or recklessness.

“Funded Debt” means, as of any �me of determina�on, without duplica�on of any component, an amount equal to the sum of all 
obliga�ons (including the aggregate amount of principal and accrued or unpaid interest, prepayment and redemp�on premiums or penal�es (including 
breakage costs, penal�es and fees), if any, unpaid fees or expenses and other monetary obliga�ons) of the members of the Company Group (a) for 
indebtedness for borrowed money or evidenced by notes, debentures, bonds, debt securi�es or other similar instruments, (b) for the net payment 
amount required to se�le all obliga�ons of the members of the Company Group under interest rate, currency, swap or other hedging arrangements or 
deriva�ves, (c) for all indebtedness created or arising under any condi�onal sale or other �tle reten�on agreement with respect to property acquired by 
the members of the Company Group, (d) for the deferred or unpaid purchase price of property, businesses, assets, securi�es or services for earn outs 
(con�ngent or otherwise), seller notes, purchase price adjustments, holdbacks or other similar obliga�ons (in each case, calculated in accordance with 
GAAP and excluding trade payables or inventory in the ordinary course of business), (e) solely to the extent drawn upon, evidenced by le�ers of credit, 
banker’s acceptances, fidelity or similar instruments or facili�es, (f) for any lease classified as a capital lease or finance lease in the Financial Statements 
or required to be classified as a capital lease or finance lease in accordance with the Accoun�ng Principles, (g) for any declared or unpaid dividends or 
distribu�ons or other amounts owed to Seller or its Affiliates (other than to any member of the Company Group) and (h) all obliga�ons of the types 
described in clauses (a) through (g) of any other Person guaranteed by, or secured by any Lien on any property or assets of, the members of the 
Company Group, in the case of each of clauses (a) through (g), determined and calculated in accordance with the Accoun�ng Principles, plus all 
obliga�ons described on Schedule A-3 of the Disclosure Schedule, plus the Pre-Closing Tax Amount; provided, that in no event shall Funded Debt 
include unamor�zed debt issuance costs.  For the avoidance of doubt, Funded Debt shall not include any item to the extent included in the calcula�on 
of Working Capital or Unpaid Company Transac�on Expenses, or any obliga�on which Seller has agreed to assume or retain in accordance with the 
provisions of this Agreement.

“GAAP” means generally accepted accoun�ng principles in the United States.

“Governmental En�ty” means any suprana�onal, federal, state, provincial or local (a) government, or any division, agency, 
commission or instrumentality thereof, (b) arbitra�on tribunal or (c) court.

“Guarantee” means any guarantee, covenant, indemnity, banker’s acceptance surety bond, le�er of credit, comfort le�er, or similar 
assurance of credit support.
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“Hazardous Material” means any petroleum or petroleum product, radioac�ve material or waste, asbestos in any form, urea 

formaldehyde foam insula�on, polychlorinated biphenyls, per- or poly-fluorinated substances and other chemical, material, substance or waste that is 
prohibited, limited or regulated under any Environmental Law.

“HR TSA End Date” means December 31, 2023.

“HSR Act” means the Hart-Sco�-Rodino An�trust Improvements Act of 1976, and the rules and regula�ons promulgated 
thereunder.

“Income Tax” means any Tax imposed on or measured by net income.

“Income Tax Return” means a Tax Return that is filed with respect to Income Taxes.

“Injunc�on” means any temporary restraining order, preliminary or permanent injunc�on or other judgment, order or decree 
issued or granted by a Governmental En�ty having jurisdic�on over the subject ma�er thereof and any Person or property bound thereby.

“Intellectual Property” means, collec�vely, the following intellectual property and other proprietary rights throughout the world, 
whether exis�ng under common law, statue or equity: (i) patents and patent applica�ons, statutory inven�on registra�ons, registered designs and 
similar or equivalent rights in inven�ons and designs, and all rights therein provided by interna�onal trea�es and conven�ons together with all reissues, 
con�nua�ons, con�nua�ons-in-part, revisions, divisionals, extensions, renewals and reexamina�ons in connec�on therewith (“Patents”); (ii) 
trademarks, service marks, brand names, logos, slogans, trade names, trade dress, corporate names and other indicia of origin and source iden�fiers, 
together with any applica�ons for registra�on, registra�ons and renewals of, and the goodwill associated with, any of the foregoing (collec�vely, the 
“Marks”); (iii) Internet domain names and social media accounts (together, the “Internet Proper�es”); (iv) copyrights and copyrightable works of 
authorship, including copyrights in So�ware, together with any applica�ons for registra�on, registra�ons and renewals of any of the foregoing; (v) trade 
secrets, know-how and other confiden�al and proprietary business informa�on (including such informa�on that derives independent value from not 
being known to other persons, inven�ons, formulae, processes, databases, data, ideas, specifica�ons, methods and technology)(collec�vely, the “Trade 
Secrets”) and (vi) So�ware.

“Intellectual Property License Agreement” means the Intellectual Property license agreement to be entered into by Seller and the 
Company, which shall reflect the terms and condi�ons set forth in Exhibit A to this Agreement.

“Inventory” means all raw materials, work-in-process, parts, spare parts, packaging materials, labels, supplies, finished goods 
(including in transit, on consignment or in the possession of any third party) and other inventories.

“Knowledge of Seller” means the actual knowledge of Dave Burdakin, Ed Schodrof, Chuck Durst, Brian DeRoche and Frank Moore, 
a�er reasonable inquiry of the employees of Seller or its applicable subsidiaries that directly report to such individual, but without further inves�ga�on 
by such individuals.

“Law” means any law (including any common law), statute, legally binding rule, ordinance or regula�on.

“Liabili�es” means liabili�es, obliga�ons, and commitments of whatever kind and nature, primary or secondary, direct or indirect, 
absolute or con�ngent, known or unknown, whether or not accrued.

“Limited Consent and Release” means the limited consent and release to be entered into by Seller, John Bean Technologies Europe 
B.V. (“Dutch Borrower”), the Lenders (as defined therein) party thereto and Wells Fargo Bank, Na�onal Associa�on, as administra�ve agent for the 
Lenders (in such capacity, the “Administra�ve Agent”), in the form of Exhibit C to this Agreement, with such changes as requested by the Administra�ve 
Agent or any Lender to the extent that such changes do not impair the ability of Seller to comply with its obliga�ons under Sec�on 5.06(a).
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“Local Assumed Liabili�es” means the Liabili�es set forth or described on Schedule A-4 of the Disclosure Schedule.

“Local Transferred Assets” means the property of Seller and its Affiliates set forth or described on Schedule A-5 of the Disclosure 
Schedule.

“Losses” means losses, claims, damages, judgments, se�lements, fines, penal�es, interest, costs or expenses (including reasonable 
and documented out-of-pocket legal fees and expenses).

“LTD Employee” means each Business Employee who is receiving (i) long-term disability benefits as of the Closing Date or (ii) short-
term disability benefits as of the Closing Date that are expected to con�nue for more than six months from the commencement of such benefits (as 
determined in good faith by Seller consistent with past prac�ce), in the case of each of clauses (i) and (ii), pursuant to a Seller Benefit Plan.

“Marks” has the meaning set forth in the defini�on of Intellectual Property in this Annex A.

“Material Customers” means the twenty (20) largest customers of the Business, taken as a whole, in terms of revenue generated 
from each such customer during the twelve (12)-month period ended March 31, 2023.

“Material Suppliers” means the fi�een (15) largest vendors, suppliers or service providers of the Business, taken as a whole, in 
terms of purchases from or payments to (by value) such vendors in connec�on with the Business during the twelve (12)-month period ended March 31, 
2023.

“Measurement Time” means 12:01 a.m., New York City �me, on the Closing Date.

“Mul�employer Plan” means a “mul�employer plan” within the meaning of Sec�on 3(37) of ERISA.

“NSIA” means the Na�onal Security and Investment Act 2021 (United Kingdom) and any regula�ons made or issued thereunder.

“ordinary course of business” means, with respect to any Person, in the ordinary course of such Person’s business consistent with 
past prac�ce; provided, that for purposes of Sec�on 5.02(a), “ordinary course of business” means, with respect to the Business, in the ordinary course 
of business and shall not include “consistent with past prac�ce.”

“Other Transac�on Documents” means the Transac�on Documents other than this Agreement.

“Pandemic Measures” shall mean any quaran�ne, “shelter in place,” “stay at home,” social distancing, shut down, closure, 
sequester, workforce reduc�on, safety or any other similar Law, order, direc�ve, protocol, guidelines or recommenda�ons by any applicable 
Governmental En�ty, including the Centers for Disease Control and Preven�on and the World Health Organiza�on, in each case, in connec�on with or 
in response to COVID-19.

“Permit” means any license, cer�ficate, permit, authoriza�on, registra�on or approval issued or granted by a Governmental En�ty, 
excluding any Environmental Permit.

“Permi�ed Lien” means any (i) mechanics’, carriers’, workmen’s, repairmen’s, materialmen’s or other similar Lien arising or incurred 
in the ordinary course of business and not yet due and payable or that is being contested in good faith by appropriate proceedings and for which 
adequate reserves have been established in accordance with GAAP, (ii) Lien to secure the payment of any obliga�on in respect of workmen’s 
compensa�on, unemployment or other insurance, old-age pension or other social security Law, (iii) Lien to secure the performance of any bid, tender, 
lease, contract, public or statutory obliga�on, surety, stay or appeal bond or other similar obliga�on arising in the ordinary course of business, (iv) Lien 
arising under or with respect to any original purchase price condi�onal sales contract or equipment lease entered into in the ordinary course of 
business, (v) Lien for any Tax, assessment and other governmental charge that is not yet due and payable or that is being contested in good faith by 
appropriate proceedings and for which adequate reserves have been established in accordance with 

Annex A – 6
 



 
GAAP, (vi) non-exclusive license of Intellectual Property entered into in the ordinary course of business, (vii) Real Property Permi�ed Lien, (viii) Lien that 
will be released prior to or at the Closing, (ix) Lien described in any Disclosure Schedule (x) Lien arising from any provision of any Transac�on Document 
or (xi) Lien that does not, individually or in the aggregate, materially impair the con�nued use and opera�on of the proper�es and assets to which such 
Lien relates in the conduct of the Business as presently conducted; provided, that this clause (xi) shall not apply to any Lien on Company Intellectual 
Property.

“Person” means any individual, firm, corpora�on, partnership, limited liability company, trust, joint venture, Governmental En�ty 
or other en�ty.

“Personal Data” means any (i) informa�on that iden�fies, relates to, describes, is reasonably capable of being associated with, or 
could reasonably be linked, with a par�cular natural individual, or (ii) “nonpublic personal informa�on,” or “personally iden�fiable informa�on,” or 
“personal data,” as defined under applicable Data Protec�on Laws.

“Pre-Closing Tax Amount” means the posi�ve amount, if any, of accrued but unpaid Income Taxes (whether or not due or payable) 
of any member of the Company Group (A) for the taxable period (or por�on thereof) ending on the Closing Date, and the immediately preceding 
taxable period if an Income Tax Return for such immediately preceding taxable period has not yet been filed, or (B) that result from the Company 
Internal Reorganiza�on and either are allocable to the taxable period (or por�on thereof) ending on the Closing Date or that are deferred to the taxable 
period (or por�on thereof) beginning on the day a�er the Closing Date (such deferred Taxes, “Covered Re-Org Taxes”) (but in the case of any such 
deferred Taxes, excluding, for the avoidance of doubt, any Taxes a�ributable to the u�liza�on or disposi�on of any assets in the taxable period (or 
por�on thereof) beginning on the day a�er the Closing Date) (but not including, in any case in this defined term and for the avoidance of doubt, any 
Taxes with respect to a Consolidated Tax Return); provided that, notwithstanding anything herein to the contrary, this defini�on shall be calculated (i) as 
of the end of the day on the Closing Date (a�er giving effect to the Closing), (ii) with respect to a Straddle Period, in accordance with Sec�on 7.06(e), 
(iii) excluding all Tax a�ributes of any member of the Company Group which are not used in the taxable period (or por�on thereof) ending on the 
Closing Date or the immediately preceding taxable period (except for any such Tax a�ributes that can be u�lized against any Covered Re-Org Taxes), (iv) 
based on the historical prac�ces and procedures of the applicable member of the Company Group (including any elec�ons, methods of accoun�ng, and 
other filing posi�ons) and only in jurisdic�ons where the applicable member of the Company Group has historically filed Income Tax Returns, (v) by 
taking all Transac�on Tax Deduc�ons into account in Pre-Closing Tax Periods (to the extent allocable thereto at a “more likely than not” (or higher) level 
of confidence) and applying the seventy percent (70%) safe harbor elec�on under Revenue Procedure 2011-29 to any “success-based fees”, (vi) by 
excluding any reserves for con�ngent Tax or uncertain Tax posi�ons and by excluding any deferred Tax items, (vii) by excluding any Taxes a�ributable to 
Purchaser’s financing, (viii) by excluding any Taxes a�ributable to transac�ons occurring outside the ordinary course of business on the Closing Date 
and a�er the �me of the Closing, and (ix) by taking into account all payments of Taxes (including for es�mated Taxes) made by any member of the 
Company Group before the Closing.

“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and, with respect to any Straddle Period, 
the por�on of such Straddle Period through the end of the Closing Date.

“Privacy and Data Security Requirements” means, with respect to the Business, (i) any Data Protec�on Law, (ii) all obliga�ons under 
all Contracts to which Seller or any of its subsidiaries is a party or is otherwise bound that relate to Personal Data or protec�on of Personal Data on its IT 
Systems and (iii) all publicly-posted policies (including if posted on the products and services provided by the Business) regarding the collec�on, use, 
disclosure, transfer, storage, maintenance, reten�on, dele�on, disposal, modifica�on, protec�on or processing of Personal Data.

“Proceeding” means any lawsuit, claim, suit, ac�on, arbitra�on or similar legal proceeding before a Governmental En�ty having 
jurisdic�on over the subject ma�er thereof and the par�es thereto.

“Purchase Price” means an amount equal to: 

(i) Base Purchase Price, plus 
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(ii) Cash as of the Measurement Time (but giving effect to any subsequent cash dividends or distribu�ons to Seller or 

its Subsidiaries (other than the Company Group) in each case a�er the Measurement Time but prior to the Closing), minus 

(iii) Funded Debt as of the Measurement Time (but giving effect to any subsequent incurrence of Funded Debt a�er the 
Measurement Time but prior to the Closing), minus 

(iv) Unpaid Company Transac�on Expenses incurred but not paid at or prior to the Closing, minus 

(v) the amount, if any, by which Working Capital as of the Measurement Time is less than the Target Working Capital, 
plus 

(vi) the amount, if any, by which Working Capital as of the Measurement Time is greater than the Target Working 
Capital.

“Purchaser Material Adverse Effect” means any change, effect, event or occurrence that, individually or in the aggregate with all 
other changes, effects, events or occurrences, has, or would reasonably be expected to have, a material adverse effect on the ability of Purchaser to (a) 
consummate the Transac�ons or (b) perform its obliga�ons under this Agreement or any of the Other Transac�on Documents.

“Real Property Permi�ed Lien” means any (a) Lien that has been placed by any developer, landlord or other third party on any (i) 
Leased Property or (ii) property over which the Company has easement rights, in each case, together with any subordina�on or similar agreements 
rela�ng thereto, (b) right of any landlord pursuant to any Lease, (c) applicable zoning or building code or other similar applicable Law imposed by a 
Governmental En�ty, which are not violated by the use or occupancy or the opera�on of the Business as currently conducted thereon, (d) condi�on 
that would be shown by a current, accurate survey of any Real Property provided to Purchaser prior to the date of this Agreement, or (e) recorded or 
unrecorded easement, covenant, right-of-way or other similar non-monetary �tle defect affec�ng �tle to Real Property, in each case, which do not, 
individually or in the aggregate, materially impair the use or occupancy of the Real Property or the opera�on of the Business as currently conducted.

“Records” means all books, records and documents, in any form or medium, including (a) books of account, (b) ledgers, (c) general, 
financial and accoun�ng records (d) files, (e) invoices, (f) lists of customers and suppliers, (g) other distribu�on lists, (h) billing records, (i) sales and 
promo�onal literature, (j) manuals and (k) correspondence, in each case, in any form or medium; provided, that this term shall not include any Tax 
Return of, or with respect to, any Seller Tax Group.

“Release” means any release, spill, emission, leaking, dumping, injec�on, pouring, disposal, deposit, discharge or leaching into or 
migra�on through the indoor or outdoor environment (including ambient air, surface water, groundwater, land surface or subsurface strata).

“Representa�ve” means, with respect to any specified Person, any officer, director, employee, a�orney, auditor, financial or other 
advisor or other agent or representa�ve of such specified Person.

“Restricted Cash” means cash, cash equivalents or marketable securi�es which are not freely usable or distributable by the 
members of the Company Group because it is subject to legal, contractual or other restric�ons on use or distribu�ons.

“Restricted Period” means a period of three (3) years a�er the Closing Date.

“Restric�ve Covenant Agreement” means for each Business Employee, any Benefit Plan or other Contract (or por�on thereof) that 
contains non-compe��on, non-solicita�on, confiden�ality, non-disparagement, or similar restric�ve covenant obliga�ons.
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“Retained Business” means any business conducted by Seller and its Affiliates, whether undertaken prior to or a�er the date of this 

Agreement, other than the Business.

“Retained Liabili�es” means all obliga�ons and Liabili�es (a) to the extent arising out of, or rela�ng to, the Retained Business 
(including the ownership or opera�on thereof) or the Excluded Assets or (b) set forth on Schedule A-7 of the Disclosure Schedule, in each case, whether 
any such obliga�on or Liability arises before or a�er the Closing, is known or unknown or is con�ngent or accrued; provided that, notwithstanding 
anything to the contrary herein, except as set forth on Schedule A-7(1) of the Disclosure Schedule, no Liability for Taxes shall cons�tute a Retained 
Liability.  For the avoidance of doubt, Retained Liabili�es shall include all obliga�ons (other than Taxes not set forth on Schedule A-7(1) of the Disclosure 
Schedule) of the type included in the defini�on of Funded Debt and Working Capital of Seller and its Affiliates (other than the Company Group).

“R&W Insurance Policy” means a buyer-side representa�ons and warran�es insurance policy to be issued to Purchaser in 
connec�on with this Agreement.

“R&W Insurer” means the insurers issuing the R&W Insurance Policy.

“Sanc�oned Country” means any country or territory that is the target of a comprehensive trade embargo by the United States 
(presently, Cuba, Iran, North Korea, Syria, and the Crimea, so-called Donetsk People’s Republic, and so-called Luhansk People’s Republic regions of 
Ukraine).

“Sanc�oned Person” means any Person who is, or is owned or controlled by Persons that are (a) located, organized, or resident in a 
Sanc�oned Country, (b) the subject of any sanc�ons administered or enforced by the U.S. Department of the Treasury’s Office of Foreign Assets Control 
(“OFAC”), the U.S. Department of State, the United Na�ons Security Council, the European Union or any European Union member state, Her Majesty’s 
Treasury of the United Kingdom, or any other relevant Sanc�ons authority, or (c) otherwise the subject or target of Sanc�ons.

“Sanc�ons” means, with respect to any Person, any economic sanc�ons laws, regula�ons, embargoes, restric�ve measures, lists of 
blocked or otherwise restricted persons, including those administered, enacted or enforced from �me to �me by the United States (including, without 
limita�on, OFAC, the U.S. Department of State and U.S. Department of Commerce), the United Na�ons Security Council, the European Union or any 
European Union member state, Her Majesty’s Treasury of the United Kingdom, or any other jurisdic�on in which such Person or any of its subsidiaries 
does business or is otherwise subject to jurisdic�on.

“SEC” means the United States Securi�es and Exchange Commission.

“Securi�es Act” means the Securi�es Act of 1933, and the rules and regula�ons promulgated thereunder.

“Seller Benefit Plan” means each Benefit Plan other than a Company Benefit Plan.

“Seller Credit Agreement” means that certain Amended and Restated Credit Agreement, dated as of December 14, 2021, by and 
among Seller, John Bean Technologies Europe B.V., Wells Fargo Bank, N.A., as administra�ve agent, and the lenders from �me to �me party thereto.

“Seller Credit Documents” means (a) the Seller Credit Agreement, (b) the US Collateral Agreement, dated as of June 19, 2018, 
executed by Seller and certain of its subsidiaries in favor of Wells Fargo Bank, N.A., and (c) the other Collateral Documents (as defined in the Seller 
Credit Agreement) entered into in connec�on with the Seller Credit Agreement.

“Seller Public Filings” means all documents or other materials filed with or furnished to the U.S. Securi�es and Exchange 
Commission by Seller or any of its predecessors and made publicly available since January 1, 2021.
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“Seller Retained Licensed Intellectual Property” means any Intellectual Property (excluding registered Marks and Internet 

Proper�es) owned by Seller or any of its Affiliates as of the Closing that is used or prac�ced (or held for use or prac�ce) in or in connec�on with the 
Business on or before the Closing Date.

“Seller Tax Group” means any consolidated, combined, unitary or similar Tax group of which Seller or any of its Affiliates (other than 
the Company) is the common parent.

“Seller Trading Price” means the average of the volume-weighted averages of the trading prices of a share of Seller common stock 
trading on the “regular way” basis on the New York Stock Exchange on each of the fi�een (15) consecu�ve trading days ending on (and including) the 
last trading day prior to the Closing Date.

“Selling En��es” means, collec�vely, Seller and all subsidiaries of Seller (other than the members of the Company Group) that own 
any Local Transferred Assets or that have obliga�ons or liabili�es in respect of any Local Assumed Liabili�es, and “Selling En�ty” means any of the 
Selling En��es.

“Share Assignment Agreement” means a customary transfer and assignment agreement to be entered into by Seller and Purchaser 
with respect to the Shares, in form and substance reasonably sa�sfactory to Seller and Purchaser.

“Shared Contract” means any Contract to which Seller or any of its Affiliates (including any member of the Company Group) is a 
party (or by which proper�es of any member of the Company Group or the Business are bound), on the one hand, and a third-party counterparty, on 
the other hand, that relates in any material respect to both the Business and the Retained Business.

“So�ware” means all (a) computer programs, applica�ons and other so�ware in any form including object code, source code, 
middleware, firmware and embedded versions thereof and any and all so�ware implementa�ons of algorithms, models and methodologies, whether in 
source code or object code form, and (b) all documenta�on, including user manuals and other training documenta�on, related to any of the foregoing.

“Solvent” means, as of any �me of determina�on, and with respect to any specified Person, that (a) the aggregate value of the 
combined assets of such Person and its subsidiaries (determined and calculated in accordance with GAAP) will, as of such �me, exceed the aggregate 
value of the combined liabili�es of such Person and its subsidiaries (determined and calculated in accordance with GAAP) as of such �me, (b) such 
Person and its subsidiaries have not, and do not intend or reasonably expect to incur, as of such �me, combined liabili�es (determined and calculated in 
accordance with GAAP) beyond their collec�ve ability to pay such liabili�es as such liabili�es become absolute and mature and (c) such Person and its 
subsidiaries, on a consolidated basis, do not have, as of such �me, an unreasonably small amount of capital and liquidity with which to conduct their 
business.

“Specified Assets” means the property of Seller and its Affiliates set forth or described on Schedule A-6 of the Disclosure Schedule.

“Straddle Period” means a taxable period beginning on or before the Closing Date and ending a�er the Closing Date.

“subsidiary” means, with respect to any Person, another Person, an amount of the vo�ng securi�es, other vo�ng ownership or 
vo�ng partnership interests of which is sufficient to elect at least a majority of such first Person’s board of directors or other analogous governing body 
(or, if there are no such vo�ng securi�es or interests, fi�y percent (50%) or more of the equity interests of which) is owned or controlled directly or 
indirectly by such first Person or by another subsidiary of such first Person.

“Target Working Capital” means $148,500,000.
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“Tax” means any federal, state, provincial or local tax or similar duty, fee or charge or assessment thereof imposed by a 

Governmental En�ty, in each case in the nature of a tax, including any interest, penalty or addi�onal amount imposed with respect thereto.

“Tax Return” means any return, declara�on, report, claim for refund, or informa�on return or statement filed or required to be 
filed with any Governmental En�ty with respect to Taxes, including any schedule or a�achment thereto, and including any amendment thereof.

“Taxing Authority” means any Governmental En�ty responsible for the imposi�on of any Tax.

“Trade Laws” means, with respect to any Person, all applicable customs, import and export Laws in jurisdic�ons in which such 
Person or any of its subsidiaries does business or is otherwise subject to jurisdic�on, including but not limited to (i) all U.S. import, export, re-export 
and transfer of products, so�ware, technical data, services and technologies Laws (including those Laws under the authority of U.S. Departments of 
Commerce, Homeland Security, State, and Treasury) and (ii) all comparable applicable Laws in each of the jurisdic�ons outside the U.S. in which the 
Business is or in the past has been conducted or in which any member of the Company Group does or in the past has done business directly or 
indirectly.

“Transac�on Documents” means (a) this Agreement, (b) the Intellectual Property License Agreement, (c) the Transi�on Services 
Agreement, (d) the Share Assignment Agreement, (e) each Transferred Asset Assignment and Assump�on Agreement and Bill of Sale, (f) each Local 
Transfer Agreement (if any) and (g) the Employee Transfer Agreement.

“Transac�on Tax Deduc�ons” means any loss or deduc�on, which is deduc�ble for applicable Tax purposes, resul�ng from or 
a�ributable to (a) the payment of Unpaid Company Transac�on Expenses; (b) the payment of fees, expenses and interest (including amounts treated as 
interest for Tax purposes and any breakage fees or accelerated deferred financing fees) incurred by the Company Group with respect to the payment of 
Funded Debt in connec�on with the transac�ons contemplated by this Agreement, to the extent such amounts are included in the determina�on of 
Funded Debt; and (c) any other transac�on costs of the Company Group with respect to the transac�ons contemplated hereby that would have been 
included in clauses (a) or (b) but were paid prior to the Closing Date.

“Transac�ons” means the Acquisi�on and the other transac�ons contemplated by this Agreement.

“Transfer Date” means (i) for Business Employees (other than LTD Employees and Specified Employees), the Closing Date and (ii) for 
LTD Employees and Specified Employees, the date such employee commences employment with Purchaser or one of its Affiliates (including, following 
the Closing, any member of the Company Group).

“Transfer Taxes” means all transfer, documentary, sales, use, stamp, value-added, registra�on, and other similar Taxes (including all 
applicable real estate transfer Taxes).

“Transferred Asset Assignment and Assump�on Agreement and Bill of Sale” means each Transferred Asset Assignment and 
Assump�on Agreement and Bill of Sale for Local Transferred Assets and Local Assumed Liabili�es to be entered into by a Selling En�ty, on the one hand, 
and Purchaser or its designated subsidiaries, on the other hand, in each case, in form and substance reasonably sa�sfactory to Seller and Purchaser.

“Transferred IP” means all Intellectual Property set forth on Schedule A-6 of the Disclosure Schedule under the header “Transferred 
IP”.

“Transi�on Services Agreement” means the transi�on services agreement to be entered into by Seller and the Company, in 
substan�ally the form of Exhibit B to this Agreement.

“Unpaid Company Transac�on Expenses” means, without duplica�on, the aggregate amount of (i) all fees, costs, commissions, 
expenses (in each case, to the extent unpaid as of the Closing) incurred, payable or reimbursable by any member of the Company Group in connec�on 
with the nego�a�on, documenta�on and consumma�on, as applicable, of the Transac�on Documents and the transac�ons contemplated thereby, 
including for counsel, brokers, accountants, advisors or 
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other advisors or service providers, (ii) all change of control, bonus, reten�on, severance or other similar payments that are payable by the Company 
Group to any current or former officer, director, employee, consultant or contractor or any other third party as a result of the consumma�on of the 
Transac�ons (whether or not immediately due upon the Closing) (and, in each case, not condi�oned upon any other event following the Closing), 
including the amount of the employer por�on of any payroll, social security, unemployment or other similar employment Taxes payable in connec�on 
with such payments, and (iii) any Transfer Taxes allocated to Seller under Sec�on 7.06(g).  For the avoidance of doubt, Unpaid Company Transac�on 
Expenses shall not include any item to the extent included in the calcula�on of Cash, Funded Debt or Working Capital.

“WARN Act” means the Workers Adjustment and Retraining No�fica�on Act, as amended.

“Willful Breach” means an ac�on or failure to act by one of the Par�es that cons�tutes a material breach of this Agreement, and 
such ac�on was taken or such failure occurred with such Party’s knowledge or inten�on that such ac�on or failure to act would reasonably be expected 
to cons�tute a material breach of this Agreement, including a failure by Purchaser to consummate the Closing when required pursuant to Sec�on 1.02, 
whether or not Purchaser had sufficient funds available to consummate the Closing.

“Working Capital” means, as of any �me of determina�on, an amount equal to (a) the current assets of the Company Group 
included in the illustra�ve reference balance sheet calcula�on as set forth in Annex D (the “Reference Balance Sheet”) and designated as Working 
Capital, minus (b) the current liabili�es of the Company Group included in the Reference Balance Sheet and designated as Working Capital, in the case 
of each of clauses (a) and (b), calculated as of such �me in accordance with the Accoun�ng Principles; provided that Working Capital shall exclude (i) 
Cash, Restricted Cash and all net proceeds (or deferred proceeds) from the Specified Property Sale, (ii) Funded Debt, (iii) asset or contra liabili�es 
rela�ng to Funded Debt (such as unamor�zed debt issuance costs), (iv) Unpaid Company Transac�on Expenses, (v) any receivables from Seller or its 
Affiliates (including members of the Company Group), (vi) any payables due to Seller or its Affiliates (including members of the Company Group), unless 
not se�led at or prior to the Closing without liability to Purchaser or the members of the Company Group in accordance with Sec�on 5.04, (vii) any 
income or deferred Tax assets or Liabili�es, (viii) Liabili�es to the extent arising out of, or rela�ng to, the Excluded Assets and (ix) Liabili�es to the extent 
arising out of, or rela�ng to, the ownership or opera�on of the Specified Assets in connec�on with the Retained Business.  For purposes of this 
defini�on, the “current assets” and “current liabili�es” of the Company Group shall include any of the Local Transferred Assets that cons�tute current 
assets and any of the Local Assumed Liabili�es that cons�tute current liabili�es, in each case, that are included in the Reference Balance Sheet and 
designated as Working Capital.

The following defined terms have the meanings ascribed to such terms in the Sec�ons set forth below:

Term Sec�on
Accoun�ng Firm 1.04(b)
Acquisi�on Proposal 5.07(a)(iii)
Agreement Preamble
Assumed Benefit Plan 2.14(a)
Authoriza�on 2.03(b)
Business Recitals
Business Employee List 2.18(a)
Cash Bonuses 10.07
Claim 11.04(a)
Clause X Amount 7.06(b)(ii)(B)
Clause Y Amount 7.06(b)(ii)(B)
Closing 1.02(a)
Closing Balance Sheet 1.04(a)
Closing Condi�on Sa�sfac�on Date 1.02(a)
Closing Date 1.02(a)
COBRA 2.14(h)
Company Preamble
Company Environmental Permit 2.17(b)
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Term Sec�on
Company Intellectual Property 2.10(a)
Company Internal Reorganiza�on 5.07(a)
Company Owned Intellectual Property 2.10(c)
Company Permit 2.12(a)
Company Registered Intellectual Property 2.10(b)
Company Subsidiary Equity Interests 2.04(c)
Consent 2.03(a)
Con�nua�on Period 10.02
Current Amount 11.02(b)(i)
Data Room 12.06
Debtor Party 7.12(c)
Disagreement Deadline 1.04(b)
Employee Transfer Agreement 10.01
Es�mated Statement 1.03
Equity Replacement Awards 10.12
Filing 2.03(b)
Final Alloca�on 7.06(h)(iv)
Financial Statements 2.05(a)
First Performance Period 10.07(a)
Forfeited Equity Awards 10.12
Indemnified Party 11.04(a)
Indemnifying Party 11.04(a)
IP Licenses 2.10(d)
IRS 2.14(c)
IT Systems 2.10(j)
Latest Balance Sheet 2.05
Latest Balance Sheet Date 2.05
Lease 2.09(b)
Leased Property 2.09(b)
Lien(s) 2.03(a)
Local Transfer Agreements 1.06
Material Contract 2.11(a)
MIP Performance Period 10.07(a)
Non-Debtor Party 7.12(c)
No�ce of Disagreement 1.04(b)
Outside Date 9.01(d)
Owned Property 2.09(a)
Party and/or Par�es Preamble
Prepara�on Principles 7.06(b)(ii)(A)
Proposed Alloca�on 7.06(h)(iv)
Proprietary So�ware 2.10(i)
Protected Informa�on 12.15
Purchaser Preamble
Purchaser Benefit Plans 10.05
Purchaser Indemnitees 11.02
Purchaser Tax Return 7.06(b)(iii)
Real Property 2.09(b)
Remedies Excep�on 2.02(c)
Resolu�on Period 1.04(b)
Second Performance Period 10.07(a)
Sec�on 7.06(b)(ii)(B) Finaliza�on Time 7.06(b)(ii)(B)
Seller Preamble
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Term Sec�on
Seller Indemnitees 11.03
Seller Insurance Policies 6.04
Seller NQDC Plans 10.10
Seller SERP 10.10
Seller Tax Contest 11.04(c)
Seller Tax Return 7.06(b)(ii)(A)
Shares Recitals
Specified Employees 10.01
Specified Property Sale 5.10
Statement 1.04(a)
Tax Records 7.03(b)
Third Party Claim 11.04(b)
Transferred Employee 10.01
Transferred Employee Equity Award 10.12
Union Contract 2.11(a)(i)
Union Employees 10.02
Ves�ng Period 10.12
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EXHIBIT 10.2

SEVERANCE AGREEMENT

THIS SEVERANCE AGREEMENT, effec�ve as of the 2nd day of April 2021 (this “Agreement”), is by and between OSHKOSH CORPORATION, a 
Wisconsin corpora�on (the “Company”), and JOHN C. PFEIFER (the “Execu�ve”).

WITNESSETH:

WHEREAS, the Execu�ve has been serving as the Company’s President and Chief Opera�ng Officer and is being appointed as the Company’s 
Chief Execu�ve Officer effec�ve as of January 1, 2016;

WHEREAS, in connec�on with the Execu�ve’s appointment as the Company’s Chief Execu�ve Officer, the Company desires to provide the 
Execu�ve certain assurances regarding severance pay and other benefits in the event of termina�on of employment under certain circumstances as 
described in this Agreement; and 

WHEREAS, the Company and the Execu�ve acknowledge and agree that the Company’s commitments in this Agreement serve as addi�onal 
considera�on for the Execu�ve’s promises under the Confiden�ality and Loyalty Agreement that the Execu�ve has entered into with the Company (the 
“Loyalty Agreement”).

NOW, THEREFORE, in considera�on of the premises and the mutual covenants and agreements set forth herein, the par�es hereto, intending 
to be legally bound, hereby agree as follows:

1. Not an Employment Agreement.  This Agreement is not an employment agreement and shall not change the employment rela�onship 
between the Company and the Execu�ve.  Except as expressly provided herein, this Agreement shall not amend or alter the terms of, or limit the 
benefits to the Execu�ve under, any exis�ng or future employment, transi�on, change of control or other agreement between the Execu�ve and the 
Company.  This Agreement shall not be amended by any such future agreement unless such future agreement specifically provides that the terms of 
this Agreement shall be amended.  Anything in this Agreement to the contrary notwithstanding and subject to any exis�ng or future employment or 
other agreement between the Company and the Execu�ve, (a) the Execu�ve may terminate the Execu�ve’s employment with the Company at any �me 
and for any reason and (b) the Company may terminate the Execu�ve’s employment with the Company at any �me and for any reason.

2. Severance Benefits.

(a) Accrued Amounts.  Upon the Execu�ve’s termina�on of employment with the Company for any reason, the Company will pay or provide 
to the Execu�ve his accrued but unpaid base salary through the date of such termina�on, plus all benefits as may be accrued and unpaid under any 
benefits arrangements of the Company.  Whether the Execu�ve forfeits vested equity compensa�on benefits will be determined in accordance with the 
terms of plans and agreements applicable to such equity compensa�on benefits rather than this Agreement.

(b) Termina�on Without Cause or For Good Reason.  If the Execu�ve’s employment with the Company is terminated by the Company without 
Cause or by the Execu�ve for Good Reason, then in addi�on to the amounts described in subsec�on (a), and provided that the Execu�ve �mely signs a 
release of claims in the form a�ached hereto as Exhibit A (adjusted as necessary to conform to then-exis�ng legal requirements in a manner reasonably 
acceptable to the Company and the Execu�ve) (a “Full Release”) and does not revoke the Release as provided therein, the Company shall pay or 
provide to the Execu�ve the following: 

(i) The Company shall, subject to the provisions of Sec�on 4, pay the Execu�ve as severance pay the following cash amounts:

(A) A single sum on the 60th day following the date of the Execu�ve’s Separa�on from Service (as that term is defined in the 
Execu�ve’s Key Execu�ve Employment and Severance Agreement) an amount equal to the product of two �mes the Annual Cash 
Compensa�on (as defined below); and

 



 
(B) If the Execu�ve will not receive a bonus with respect to the fiscal year in which such termina�on occurs under the bonus 

plan then in effect solely as a result of the Execu�ve’s termina�on, a pro rata bonus payment for the fiscal year in which the termina�on 
occurs in an amount equal to the bonus (if any) that the Execu�ve would have received (based on achievement of actual performance goals, 
but determined without regard to any discre�onary nega�ve adjustments) had he remained employed through the en�re fiscal year 
mul�plied by a frac�on represen�ng the por�on of the fiscal year through the termina�on date during which the Execu�ve served the 
Company, payable at the same �me that the bonus would have been paid had the Execu�ve remained in employment; and

(ii) During the period ending on the earlier of (A) twenty-four (24) months following the date of the Execu�ve’s Separa�on from 
Service or (B) the date the Execu�ve becomes employed on a substan�ally full-�me basis, the Company shall make available to the Execu�ve 
coverage under the Company’s medical, dental and life insurance (but not short or long term disability) plans on the same terms as such 
plans are made available to the Company’s salaried employees generally; provided that any period of con�nued medical and dental coverage 
pursuant to this provision shall be credited against (reduce) the maximum period of con�nua�on coverage that the Execu�ve (or any other 
qualified beneficiary with respect to the Execu�ve) is permi�ed to elect in accordance with COBRA or any successor provision thereto; and 
provided further that, if provision of any such health benefits would subject the Company or its benefits arrangements to a penalty or 
adverse tax treatment, then the Company shall provide a cash payment to Employee in an amount reasonably determined by the Company to 
be equivalent to the por�on of the COBRA premiums that the Company would have paid for such benefits. 

The term “Annual Cash Compensa�on” means the sum of (1) the product of the Execu�ve’s average monthly base salary during the 
twelve (12) consecu�ve months immediately prior to the date of termina�on mul�plied by twelve (12) (the “Base Salary Amount”), plus (2) 
the Execu�ve’s target bonus with respect to the fiscal year in which termina�on occurs under the bonus plan then in effect.  

In no event will any payment or benefit described herein be paid or provided earlier than the first date that the Company may 
make such payment or provide such benefit without causing an addi�onal tax to be paid under Sec�on 409A of the Internal Revenue Code 
and the regula�ons thereunder (“Sec�on 409A”). 

(iii) If the Execu�ve is en�tled to the severance described in Sec�on 2(b)(i), then during the two-year period a�er the date of 
the Execu�ve’s Separa�on from Service, for no addi�onal considera�on, the Execu�ve will make himself available to consult with, otherwise 
assist or provide general advice to the then Chief Execu�ve Officer of the Company and to the Board of Directors of the Company as they may 
reasonably request, consistent with the Execu�ve's other commitments (which may include full-�me employment), for a nominal amount of 
�me in each instance. In no event shall the Execu�ve be obligated to provide such services to an extent that would involve a material amount 
of his �me in the aggregate.  During such period and therea�er, the Execu�ve will also cooperate fully with the Company in any inves�ga�on, 
nego�a�on, li�ga�on or other ac�on arising out of transac�ons or other ma�ers in which he was involved or of which he had knowledge 
during his employment with the Company.  In the event such a ma�er arises, the Company will pay the Execu�ve a reasonable per diem 
amount for the �me that he must devote to such coopera�on, which the Company and the Execu�ve will nego�ate in good faith, and fully 
reimburse the Execu�ve for any reasonable expenses incurred by him in the course of his coopera�on. 

 



 
(c) Defini�ons of Cause and Good Reason:  For purposes of this Agreement:

(i) “Cause” means any of the following: (A) the�, dishonesty, fraudulent misconduct, unauthorized disclosure of trade secrets, 
gross derelic�on of duty or other grave misconduct on the part of the Execu�ve that is substan�ally injurious to the Company; (B) the 
Execu�ve’s willful act or omission that he knew would have the effect of materially injuring the reputa�on, business or prospects of the 
Company; (C) the Execu�ve’s convic�on of a felony, as evidenced by a binding and final judgment, order or decree of a court of competent 
jurisdic�on; (D) the Execu�ve’s consent to an order of the Securi�es and Exchange Commission for the Execu�ve’s viola�on of the federal 
securi�es laws; (E) the Execu�ve’s repeated and demonstrated failure to perform material du�es in a competent and efficient manner which 
failure is not due to illness or disability of the Execu�ve; (F) a pe��on under the federal bankruptcy laws or any state insolvency law was filed 
by or against, or a receiver was appointed by a court for the property of, the Execu�ve; (G) the Execu�ve’s failure to file �mely (including 
extensions) federal or state income tax returns that the Execu�ve or his spouse is required by law to file (such as personal returns and returns 
for trusts or en��es of which the Execu�ve or his spouse is trustee, controlling or general partner or member, or managing member) and to 
pay related taxes; (H) the occurrence of improprie�es involving the financial statements of the Company in which the Execu�ve was directly 
or indirectly involved in commi�ng the impropriety; (I) the Execu�ve’s commission of any material viola�on of codes of conduct of the 
Company applicable to the Execu�ve; or (J) the Execu�ve’s material breach of his obliga�ons under the Loyalty Agreement.  Notwithstanding 
the foregoing, the Execu�ve shall not be deemed to have been terminated for Cause unless and un�l there shall have been delivered to the 
Execu�ve (1) a copy of a resolu�on, duly adopted by the affirma�ve vote of not less than a majority of the en�re membership of the Board of 
Directors of the Company (excluding the Execu�ve) at a mee�ng of the Board of Directors called and held for the purpose (a�er reasonable 
no�ce to the Execu�ve and an opportunity for him, together with his counsel, to be heard before the Board of Directors), finding that in the 
good faith opinion of the Board of Directors conduct of the Execu�ve met one of the standards set forth in any of clauses (A) through (J) of 
the preceding sentence and specifying the par�culars thereof and (2) an affidavit sworn to by the Secretary of the Company sta�ng that such 
resolu�on was in fact adopted by the affirma�ve vote of not less than a majority of the en�re membership of the Board of Directors 
(excluding the Execu�ve).  

(ii) “Good Reason” means any (A) material reduc�on in the Execu�ve’s base salary except if the Execu�ve ini�ates or agrees to 
a general reduc�on of base salaries of execu�ve officers of the Company and the Execu�ve’s base salary is subject to reduc�on on the same 
basis and terms that apply to the other officers of the Company or, with the prior consent of the Execu�ve, a reasonable larger percentage 
reduc�on in light of his posi�on as the Company’s Chief Execu�ve Officer, (B) material adverse change, without the Execu�ve’s prior wri�en 
consent, in the Execu�ve’s working condi�ons or status with the Company, or (C) reloca�on, without the Execu�ve’s prior wri�en consent, of 
the Execu�ve’s principal place of employment to a loca�on more than 50 miles from the Execu�ve’s principal place of employment on the 
date hereof; provided that Good Reason shall not be deemed to exist unless (1) the Execu�ve provides wri�en no�ce to the Chairman of the 
Board of Directors of the Company of the existence of the circumstance cons�tu�ng Good Reason within 45 days a�er such circumstance first 
arises and (2) the Company fails to remedy such circumstance within 30 days a�er receipt of such no�ce.  The Execu�ve’s termina�on as a 
result of Good Reason shall automa�cally occur on the 31st day following the receipt by the Company of the wri�en no�ce of termina�on 
from the Execu�ve, unless the Company has cured the circumstance during the 30-day cure period.  If the Company cures the circumstance 
during the 30-day cure period, then the Execu�ve’s no�ce of Good Reason shall be deemed withdrawn.  

3. Miscellaneous.

(a) Withholding.  All payments under this Agreement shall be subject to withholding or deduc�on by reason of the Federal Insurance 
Contribu�ons Act, the federal income tax and state or local income tax and similar laws, to the extent such laws apply to such payments.

(b) Severability.  This Agreement is to be governed by and construed according to the laws of the State of Wisconsin, without reference to 
conflict of law principles thereof.  If any provision of this Agreement shall be held invalid and unenforceable for any reason whatsoever, such provision 
shall be deemed deleted and the remainder of the Agreement shall be valid and enforceable without such provision.
 



 
(c) No�ces.  All no�ces and other communica�ons hereunder shall be in wri�ng and shall be given by hand delivery to the other party or by 

reputable overnight courier or registered or cer�fied mail, return receipt requested, postage prepaid, addressed as follows:  (i) if to the Execu�ve, to his 
home address as it appears on the personnel records of the Company; and (ii) if to the Company, to the General Counsel of the Company at the 
Company’s principal execu�ve offices, or, in each case, to such other address as either party shall have furnished to the other in wri�ng in accordance 
herewith.  No�ces and communica�ons shall be effec�ve when personally delivered, on the date of delivery by overnight courier or on the second 
business day following the day on which such item was mailed.

(d) En�re Agreement; Term and Amendments.  This Agreement and the Loyalty Agreement contain the en�re understanding between the 
Company and the Execu�ve with respect to the subject ma�er hereof, except for the following addi�onal agreements between the Company and the 
Execu�ve:

(i) The Key Execu�ve Employment and Severance Agreement (the “KEESA”); and

(ii) Any stock op�on, restricted stock or other award agreement under the Company’s stock and incen�ve plans.

Anything in this Agreement to the contrary notwithstanding, if there is a Change in Control of the Company (as defined in the KEESA) at a 
�me that the KEESA is in effect, then the rights and obliga�ons of the Company and the Execu�ve in respect of the Execu�ve’s employment shall be 
determined in accordance with the KEESA rather than under this Agreement.  Nothing contained in this Agreement shall be deemed to supersede any 
of the obliga�ons, agreements, provisions or covenants of the Company or the Execu�ve contained in the KEESA.  At the request of the Company prior 
to a Change in Control of the Company, the Execu�ve will execute a revised form of the KEESA so long as such revised form is substan�ally the same as 
the form then in effect for other senior execu�ves of the Company, including without limita�on a revised form that reflects changes that the Company 
determines are appropriate to comply with regula�ons under Sec�on 409A.  This Agreement shall con�nue in effect un�l the date the Execu�ve 
reaches “Normal Re�rement Age” as defined in the Oshkosh Corpora�on Salaried and Clerical Employees Re�rement Plan as in effect on the date 
hereof unless earlier terminated by mutual agreement of the par�es hereto.  This Agreement may be modified only in wri�ng signed by the par�es 
hereto.

(e) Successors.  This Agreement is personal to the Execu�ve and without the prior wri�en consent of the Company shall not be assignable by 
the Execu�ve otherwise than by will or the laws of descent and distribu�on.  This Agreement shall (i) inure to the benefit of and be enforceable by the 
Execu�ve’s legal representa�ves and (ii) inure to the benefit of and be binding upon the Company and its successors.

(f) Dispute Resolu�on.  All controversies between the Execu�ve and the Company arising under this Agreement shall be determined by 
arbitra�on.  Any arbitra�on under this Sec�on 3(f) shall be conducted in Appleton, Wisconsin, before the American Arbitra�on Associa�on, and in 
accordance with the rules of such organiza�on.  The arbitra�on award may allocate a�orneys’ fees and expenses a�ributable to the arbitra�on as 
determined by the arbitrator.  The award of the arbitrators, or the majority of them, shall be final, and judgment upon the award rendered may be 
entered into any court, state or federal, having jurisdic�on.

4. Limita�ons on En�tlements.  Sec�on 2 is subject to this Sec�on 4.  If the Execu�ve’s employment is terminated by the Company without 
Cause or by the Execu�ve for Good Reason, then the Company shall sa�sfy its obliga�ons under Sec�on 2 only a�er the Execu�ve has incurred a 
Separa�on from Service.  The requirements of subsec�ons (a) and (b) below shall apply to the payment or provision of compensa�on and benefits 
pursuant to Sec�on 2:

(a) Six-Month Delay.  Notwithstanding any contrary provision of this Agreement, to extent the Execu�ve would otherwise be en�tled to any 
severance pay described in Sec�on 2, or other payment or benefit under any plan or arrangement of the Company or its affiliates, that cons�tutes 
“deferred compensa�on” subject to Sec�on 409A, and that if paid during the six months beginning on the Execu�ve’s Separa�on from Service would be 
subject to addi�onal tax under Sec�on 409A because the Execu�ve is a “specified employee” (within the meaning of Sec�on 409A as determined by 
the Company), such payment or benefit shall not be made un�l the first day of the seventh month following the Separa�on from Service for reasons 
other than death (the “Authorized Payment Date”).  The amount delayed for payment pursuant to this Sec�on 4 shall be paid to the Execu�ve on the 
Authorized Payment Date in a cash payment, accompanied by an interest payment calculated at the rate of interest announced by U.S. Bank, Na�onal 
Associa�on, Milwaukee, Wisconsin, from �me to �me as its prime or base lending rate (“Prime”), determined on the date the Separa�on from Service 
occurred and compounded quarterly.  
 



 
(b) Life Insurance Restric�on.  During the period beginning on the date of the Separa�on from Service and ending on the Authorized Payment 

Date, the Execu�ve shall pay to the Company the cost of any life insurance coverage that provides a benefit in excess of $50,000 under a group term life 
insurance policy, unless the total cost of coverage during such period is less than the limit prescribed by Code Sec�on 402(g) as in effect at the �me of 
the Execu�ve’s Separa�on from Service.  On the Authorized Payment Date, the Company shall make a cash payment to the Execu�ve, accompanied by 
an interest payment at Prime, determined on the date of the Separa�on from Service and compounded quarterly, equal to the aggregate amount paid 
by the Execu�ve to the Company for such taxable life insurance coverage, and therea�er such coverage shall be provided as otherwise required by 
Sec�on 2.

(c) Limita�ons on Reimbursements and In-Kind Benefits.  Notwithstanding anything to the contrary in this Agreement or elsewhere, to the 
extent any expense reimbursement or the provision of any in-kind benefit under this Agreement is determined to be subject to Sec�on 409A, the 
amount of any such expenses eligible for reimbursement, or the provision of any in-kind benefit, in one calendar year shall not affect the expenses 
eligible for reimbursement in any other calendar year (except for any life-�me or other aggregate limita�on applicable to medical expenses), in no 
event shall any expenses be reimbursed a�er the last day of the calendar year following the calendar year in which the Execu�ve incurred such 
expenses, and in no event shall any right to reimbursement or the provision of any in-kind benefit be subject to liquida�on or exchange for another 
benefit.

5. Compliance with Internal Revenue Code Sec�on 409A.  The Company and the Execu�ve intend the terms of this Agreement to be in 
compliance with Sec�on 409A.  The Company does not guarantee the tax treatment or tax consequences associated with any payment or benefit, 
including but not limited to consequences related to Sec�on 409A.  To the maximum extent permissible, any ambiguous terms of this Agreement shall 
be interpreted in a manner which avoids a viola�on of Sec�on 409A.  The Execu�ve acknowledges that to avoid an addi�onal tax on payments that may 
be payable or benefits that may be provided under this Agreement and that cons�tute deferred compensa�on that is not exempt from Sec�on 409A, 
the Execu�ve must make a reasonable, good faith effort to collect any payment or benefit to which the Execu�ve believes the Execu�ve is en�tled 
hereunder no later than 90 days a�er the latest date upon which the payment could have been made or benefit provided under this Agreement, and if 
the payment or benefit is not paid or provided, then the Execu�ve must take further enforcement measures within 180 days a�er such latest date.
 



 
IN WITNESS WHEREOF, the par�es have executed this Agreement the 1st day of April, 2021 to be effec�ve as of April 2, 2021.

 

OSHKOSH CORPORATION

By: /s/ Ignacio Cor�na

Name: Ignacio Cor�na

Title:  EVP General Counsel

 

A�est:  /s/ Lori R. Mackey

Name: Lori R. Mackey

Title:   Assistant Secretary

 

EXECUTIVE

/s/ John C. Pfeifer

John C. Pfeifer

 

 
 



 
EXHIBIT A

RELEASE 

6. In exchange for the promises and payments provided for in the Severance Agreement (the “Agreement”) effec�ve as _______ ___, 201_ 
between Oshkosh Corpora�on, a Wisconsin corpora�on (the “Company”), and John C. Pfeifer (the “Execu�ve”), the Execu�ve hereby releases and 
forever discharges the Released Par�es (defined below) from any and all claims, demands, rights, liabili�es and causes of ac�on of any kind or nature, 
known or unknown, arising prior to or through the date the Execu�ve executes this Release, including, but not limited to, any claims, demands, rights, 
liabili�es and causes of ac�on arising or having arisen out of or in connec�on with the Execu�ve’s employment or termina�on of employment with the 
Company.  “Released Par�es” includes the Company, its parent companies, subsidiaries, related and affiliated companies, and its and their past and 
present employees, directors, officers, agents, shareholders, insurers, a�orneys, executors, assigns and other representa�ves of any kind.  The 
Execu�ve also releases and waives any claim or right to further compensa�on, benefits, damages, penal�es, a�orneys’ fees, costs or expenses of any 
kind from the Company or any of the other Released Par�es except as provided in the Agreement.  This release specifically includes, but is not limited 
to, a release of any and all claims pursuant to state and local fair employment law(s); Title VII of the Civil Rights Act of 1964; the Rehabilita�on Act of 
1973; the Reconstruc�on Era Civil Rights Acts, 42 U.S.C. §§1981-1988; the Civil Rights Act of 1991; the Age Discrimina�on in Employment Act (“ADEA”); 
the Americans with Disabili�es Act; state and federal family and/or medical leave acts; state and federal wage payment laws to the extent such claims 
can legally be waived; and any other federal, state or local laws or regula�ons of any kind, whether statutory or decisional.  This release also includes, 
but is not limited to, a release of any claims for wrongful termina�on, retalia�on, tort, breach of contract, defama�on, misrepresenta�on, viola�on of 
public policy or invasion of privacy.  This release does not include a waiver of any claim that cannot legally be waived.  This release does not apply to 
any right the Execu�ve may have to indemnifica�on by the Company by virtue of his status as a director, officer or employee of the Company under 
applicable law and/or the Company’s bylaws.  

7. The Execu�ve states that he has not filed or joined in any complaints, lawsuits, or proceedings of any kind against the Company or any of 
the other Released Par�es, and the Execu�ve promises never to file, pursue, par�cipate in, or join in any lawsuits or proceedings asser�ng any claims 
that are released in this Release.  However, nothing in this Release prevents the Execu�ve from (a) challenging the enforceability of this Release under 
the ADEA; or (b) filing a charge with the EEOC or otherwise coopera�ng with the EEOC; however, this Release does prohibit the Execu�ve from 
obtaining any personal or monetary relief from the Released Par�es based upon such coopera�on or charge, whether filed by the Execu�ve or anyone 
else on behalf of the Execu�ve.

8. The Execu�ve agrees and understands that this Release does not supersede any confiden�ality or noncompete agreements or obliga�ons 
to which the Execu�ve was subject while employed by the Company or reduce the Execu�ve’s obliga�ons to comply with applicable laws rela�ng to 
trade secrets, confiden�al informa�on or unfair compe��on.  

9. The Execu�ve hereby acknowledges that the benefits provided in the Agreement are greater than those to which the Execu�ve is en�tled 
by any contract, employment policy, or otherwise.  The Execu�ve has up to twenty-one (21) days to consider whether to accept this Release and the 
Execu�ve enters into it voluntarily.  The Execu�ve may revoke this Release, in wri�ng, within seven (7) days a�er signing it, and this Release will not 
become enforceable or effec�ve un�l the revoca�on period has expired.  The Company advises the Execu�ve to consult with an a�orney prior to 
signing this Release.

10.Neither the Company’s signing of this Release nor any ac�ons taken by the Company toward compliance with the terms of this Release or 
the Agreement cons�tute an admission by the Company that it has acted improperly or unlawfully with regard to the Execu�ve or that it has violated 
any state or federal law.

11. If any por�on of this Release is found to be unenforceable, the par�es desire that all other por�ons that can be separated from it, or 
appropriately limited in scope, shall remain fully valid and enforceable.  The Execu�ve enters into this Release knowingly and voluntarily and without 
any coercion.

AGREED TO AND ACCEPTED BY:

EXECUTIVE

[to be signed only a�er termina�on]______ Date: [to be signed only a�er termina�on]_

John C. Pfeifer
 



 

Exhibit 10.3

 

EXECUTIVE SEVERANCE POLICY

Effec�ve July 31, 2023

 

PURPOSE

This policy is intended to provide eligible execu�ves with certain severance pay in the event of termina�on of employment under certain circumstances 
as described in this policy.

RESPONSIBILITY

This policy is administered, and interpreted, by the Chief Legal Officer and the Chief Human Resources Officer of Oshkosh Corpora�on (the Company). 
All determina�ons of the administrators are final and binding.

ELIGIBILITY

The Human Resources Commi�ee of the Board of Directors of the Company (the Commi�ee) will determine the execu�ves who are eligible to receive 
payments under this policy (each such execu�ve, while eligible to receive payments under this policy, an Eligible Execu�ve).  The Commi�ee may in its 
discre�on determine that any execu�ve is no longer eligible to receive payments under this policy and therefore is no longer an Eligible Execu�ve. 
Eligible Execu�ves who are terminated for Cause, as defined in this policy and determined by the Company in its sole discre�on, will not receive any 
payments under this policy.

POLICY

Not an Employment Agreement. This policy is not an employment agreement and shall not change the employment rela�onship between the 
Company and any Eligible Execu�ve.  Except as expressly provided herein, this policy shall not amend or alter the terms of, or limit the benefits to any 
Eligible Execu�ve under, any exis�ng or future employment, transi�on, change of control or other agreement between the Eligible Execu�ve and the 
Company.  Anything in this policy to the contrary notwithstanding and subject to any exis�ng or future employment or other agreement between the 
Company and the Eligible Execu�ve, (a) an Eligible Execu�ve may terminate the Eligible Execu�ve’s employment with the Company at any �me and for 
any reason and (b) the Company may terminate the Eligible Execu�ve’s employment with the Company at any �me and for any reason. 

Accrued Amounts and Benefits. Upon an Eligible Execu�ve’s termina�on of employment with the Company for any reason, the Company will pay or 
provide to the Eligible Execu�ve their accrued but unpaid base salary through the date of such Eligible Execu�ve’s Separa�on from Service (as that term 
is defined in the Eligible Execu�ve’s Key Execu�ve Employment and Severance Agreement), plus all benefits as may be accrued and unpaid under any 
benefits arrangements of the Company, which shall be paid or provided in accordance with the terms of such benefits arrangements. All benefits 
offered by the Company will cease as of the Eligible Execu�ve’s Separa�on from Service, subject to the terms of such benefit plans.  Whether the 
Eligible Execu�ve forfeits equity compensa�on benefits will be determined in accordance with the terms of plans and agreements applicable to such 
equity compensa�on benefits rather than this policy.

Termina�on Without Cause or For Good Reason.  If an Eligible Execu�ve’s employment with the Company is terminated by the Company without 
Cause (and for reasons other than death or disability) or by the Eligible Execu�ve for Good Reason (as defined below), then, in addi�on to the accrued 
amounts described above, and provided that (A) the Eligible Execu�ve �mely signs a severance agreement (Severance Agreement) in the form 
presented by the Company that includes a release of claims (a Release) and does not revoke the Release as provided therein, (B) the Eligible Execu�ve 
returns to the Company all Company property as of the date of the Eligible Execu�ve’s Separa�on from Service, and (C) if the Eligible Execu�ve is 
no�fied in advance of the Eligible Execu�ve’s termina�on without Cause, the Eligible Execu�ve cooperates with the Company’s reasonable requests to 
transi�on the Eligible Execu�ve’s du�es through the last day of the Eligible Execu�ve’s employment, the Company shall pay to the Eligible Execu�ve the 
following: 

Cash severance. A single sum following the date of the Eligible Execu�ve’s Separa�on from Service in an amount equal to the Eligible 
Execu�ve’s Annual Cash Compensa�on (as defined below); and

 



 

Prior year bonus. If the Eligible Execu�ve will not receive an annual cash bonus with respect to the fiscal year prior to the year in which such 
termina�on occurs under the annual bonus plan in effect for that prior fiscal year solely as a result of the Eligible Execu�ve’s termina�on, a 
bonus payment for the prior fiscal year in an amount equal to the annual cash bonus (if any) that the Eligible Execu�ve would have received 
(based on actual achievement of performance goals, but determined without regard to any nega�ve adjustments) had they remained 
employed through the date required to be eligible for payment of the prior year bonus, payable at the same �me that the bonus would have 
been paid had the Eligible Execu�ve remained in employment; and

Pro rata bonus. If the Eligible Execu�ve will not receive an annual cash bonus with respect to the fiscal year in which such termina�on occurs 
under the annual bonus plan in effect as of the date of the Eligible Execu�ve’s Separa�on from Service solely as a result of the Eligible 
Execu�ve’s termina�on, a pro rata bonus payment for the fiscal year in which the termina�on occurs in an amount equal to the annual cash 
bonus (if any) that the Eligible Execu�ve would have received (based on actual achievement of performance goals, but determined without 
regard to any discre�onary nega�ve adjustments) had they remained employed through the en�re fiscal year mul�plied by a frac�on 
represen�ng the por�on of the fiscal year through the Separa�on Date during which the Eligible Execu�ve was employed with the Company, 
payable at the same �me that the bonus would have been paid had the Eligible Execu�ve remained in employment; and

COBRA subsidy. To the extent the Eligible Execu�ve par�cipates in the Company’s benefit plans and is eligible for COBRA (group health 
con�nua�on benefits), a cash payment in an amount reasonably determined by the Company to be equivalent to the por�on of the monthly 
premiums that the Company would pay for such benefits for the Eligible Execu�ve as an ac�ve employee, mul�plied by twelve.  

Timing of payment. Unless the six-month delay, as described below, applies, the Company will pay the cash severance and COBRA subsidy amount as 
soon as prac�cable a�er the Release becomes effec�ve and in all events within 2½ months a�er the date of the Eligible Execu�ve’s Separa�on from 
Service.  In no event will any payment described herein be paid or provided earlier than the first date that the Company may make such payment 
without causing an addi�onal tax to be imposed under Sec�on 409A of the Internal Revenue Code and the regula�ons thereunder (Sec�on 409A).   

Coopera�on. The Severance Agreement may include an obliga�on by the Eligible Execu�ve, for no addi�onal considera�on than that provided by this 
policy, to make themselves available to consult with, otherwise assist or provide general advice to the then Chief Execu�ve Officer of the Company as 
the Chief Execu�ve Officer may reasonably request, consistent with the Eligible Execu�ve's other commitments (which may include full-�me 
employment), during the one-year period a�er the date of the Eligible Execu�ve’s Separa�on from Service. In no event shall the Eligible Execu�ve be 
obligated to provide such services to an extent that would involve a material amount of their �me in the aggregate.  The Severance Agreement may 
also provide that, during such one-year period and therea�er, the Eligible Execu�ve will also cooperate fully with the Company in any inves�ga�on, 
nego�a�on, li�ga�on or other ac�on arising out of transac�ons or other ma�ers in which they were involved or of which they had knowledge during 
their employment with the Company.  In the event such a ma�er arises, the Company will pay the Eligible Execu�ve a reasonable per diem amount for 
the �me that they must devote to such coopera�on, which the Company and the Eligible Execu�ve will nego�ate in good faith, and fully reimburse the 
Eligible Execu�ve for any reasonable expenses incurred by them in the course of their coopera�on.

MISCELLANEOUS 

Withholding.  All payments under this policy shall be subject to withholding or deduc�on by reason of the Federal Insurance Contribu�ons Act, the 
federal income tax and state or local income tax and similar laws, to the extent such laws apply to such payments.

Six-Month Delay.  Notwithstanding any contrary provision of this policy, to extent an Eligible Execu�ve would otherwise be en�tled to any payment 
described in this policy, or other payment or benefit under any plan or arrangement of the Company or its affiliates, that cons�tutes “deferred 
compensa�on” subject to Sec�on 409A and that, if paid during the six months following the Eligible Execu�ve’s Separa�on from Service, would be 
subject to addi�onal tax under Sec�on 409A because the Eligible Execu�ve is a “specified employee” (within the meaning of Sec�on 409A as 
determined by the Company), such payment or benefit shall not be made un�l the first day of the seventh month following the Separa�on from Service 
for reasons other than death. No interest shall be payable on payments that are delayed to comply with Sec�on 409A.

Severability.  This policy is to be governed by and construed according to the laws of the State of Wisconsin, without reference to conflict of law 
principles thereof.  If any provision of this policy shall be held invalid and unenforceable for any reason 

 



 

whatsoever, such provision shall be deemed deleted and the remainder of the policy shall be valid and enforceable without such provision.

En�re Understanding.  This policy contains the en�re understanding with respect to the subject ma�er hereof, except for the following addi�onal 
agreements between the Company and an Eligible Execu�ve:

(i) A Key Execu�ve Employment and Severance Agreement (the KEESA); and

(ii)Any stock op�on, restricted stock or other award agreement under the Company’s stock and incen�ve plans.

Anything in this policy to the contrary notwithstanding, if there is a Change in Control of the Company (as defined in the KEESA with respect to an 
Eligible Execu�ve) at a �me that a KEESA is in effect with respect to an Eligible Execu�ve, then the rights and obliga�ons of the Company and the 
Eligible Execu�ve in respect of the Eligible Execu�ve’s employment shall be determined in accordance with the KEESA rather than under this policy.  
Nothing contained in this policy shall be deemed to supersede any of the obliga�ons, agreements, provisions or covenants of the Company or the 
Eligible Execu�ve contained in the KEESA.  

Amendment and Termina�on. This policy may be modified, amended, or terminated at any �me by the Commi�ee. 

COMPLIANCE WITH INTERNAL REVENUE CODE SECTION 409A

The Company intends the terms of this policy to be in compliance with Sec�on 409A.  The Company does not guarantee the tax treatment or tax 
consequences associated with any payment or benefit, including but not limited to consequences related to Sec�on 409A.  To the maximum extent 
permissible, any ambiguous terms of this policy shall be interpreted in a manner that avoids a viola�on of Sec�on 409A.  To avoid an addi�onal tax on 
payments that may be payable under this policy and that cons�tute deferred compensa�on that is not exempt from Sec�on 409A, if an Eligible 
Execu�ve believes that a payment is due hereunder and has not been �mely made or provided by the Company, then the Eligible Execu�ve must make 
a reasonable, good faith effort to collect any payment to which the Eligible Execu�ve believes the Eligible Execu�ve is en�tled hereunder no later than 
90 days a�er the latest date upon which the payment could have been made under this policy, and if the payment is not paid or provided, then the 
Eligible Execu�ve must take further enforcement measures within 180 days a�er such latest date.

REFERENCES

Key Execu�ve Employment and Severance Agreement (KEESA)

Incen�ve Stock and Awards Plan

DEFINITIONS

“Annual Cash Compensa�on” means the sum of (1) the product of the Eligible Execu�ve’s monthly base salary in effect immediately prior to the date of 
such Eligible Execu�ve’s Separa�on from Service mul�plied by twelve (12) (the Base Salary Amount), plus (2) the Eligible Execu�ve’s target annual 
bonus amount with respect to the fiscal year in which termina�on occurs under the Company’s annual bonus plan then in effect (or if such target 
annual bonus amount has not yet been established for such year, the target bonus percentage in effect for the prior year mul�plied by the Base Salary 
Amount).  Notwithstanding the foregoing, if an Eligible Execu�ve is termina�ng employment for Good Reason due to a material reduc�on in the 
Execu�ve’s base salary, then for purposes of determining the Base Salary Amount, the Eligible Execu�ve’s monthly base salary prior to reduc�on shall 
be used.  

“Cause” means any of the following as determined by the Chief Legal Officer of the Company: (A) the�, dishonesty, fraudulent misconduct, 
unauthorized disclosure of trade secrets, gross derelic�on of duty or other grave misconduct on the part of the Eligible Execu�ve that is or is reasonably 
expected to be substan�ally injurious to the Company or any affiliate thereof; (B) the Eligible Execu�ve’s willful act or omission, whether or not in the 
course of the Eligible Execu�ve’s employment, that they knew or should reasonably have known would have the effect of materially injuring the 
reputa�on, business or prospects of the Company or any affiliate thereof, regardless of whether such act or omission has become public; (C) the Eligible 
Execu�ve’s convic�on of a felony, as evidenced by a binding and final judgment, order or decree of a court of competent jurisdic�on; (D) the Eligible 
Execu�ve’s consent to an order of the Securi�es and Exchange Commission for the Eligible Execu�ve’s viola�on of the federal securi�es laws; (E) the 
Eligible Execu�ve’s repeated and demonstrated failure to perform material du�es in a competent and efficient manner which failure is not due to illness 
or disability of the Eligible Execu�ve; (F) a pe��on under the federal bankruptcy laws or any state insolvency law was filed by or against, or a receiver 
was appointed by a court for the 

 



 

property of, the Eligible Execu�ve; (G) the Eligible Execu�ve’s failure to file �mely (including extensions) federal or state income tax returns that the 
Eligible Execu�ve or their spouse is required by law to file (such as personal returns and returns for trusts or en��es of which the Eligible Execu�ve or 
their spouse is trustee, controlling or general partner or member, or managing member) and to pay related taxes; (H) the occurrence of improprie�es 
involving the financial statements of the Company in which the Eligible Execu�ve was directly or indirectly involved in commi�ng the impropriety; (I) 
the Eligible Execu�ve’s commission of any material viola�on of codes of conduct of the Company applicable to the Eligible Execu�ve; or (J) the Eligible 
Execu�ve’s material breach of their obliga�ons under the Eligible Execu�ve’s Loyalty Agreement with the Company or a subsidiary.  

“Good Reason” means any of the following: (A) material reduc�on in the Eligible Execu�ve’s base salary except if there is a general reduc�on of base 
salaries of execu�ve officers of the Company and the Eligible Execu�ve’s base salary is subject to reduc�on (and restora�on to the original amount, if 
applicable) on the same basis and terms that apply to other execu�ves of the Company, (B) a material adverse change, without the Eligible Execu�ve’s 
prior wri�en consent, in an Eligible Execu�ve’s working condi�ons or status with the Company, or (C) the Company requiring an Eligible Execu�ve, 
without the Eligible Execu�ve’s prior wri�en consent, to change their principal place of employment to a loca�on that is more than 50 miles from the 
Eligible Execu�ve’s then-current principal place of employment unless such new loca�on is no farther from the Eligible Execu�ve’s then-current 
residence than the immediately prior loca�on.  For purposes of clause (C), an Execu�ve’s remote work loca�on shall be considered the Eligible 
Execu�ve’s “then-current principal place of employment” if the Company has approved such remote work loca�on as the Eligible Execu�ve’s principal 
place of employment.  Good Reason shall not be deemed to exist unless (1) the Eligible Execu�ve provides wri�en no�ce to the Chief Execu�ve Officer 
of the Company of the existence of the circumstance cons�tu�ng Good Reason within 45 days a�er such circumstance first arises and (2) the Company 
fails to remedy such circumstance within 30 days a�er receipt of such no�ce.  No�ce to the Chief Execu�ve Officer must be delivered to the Chief 
Execu�ve Officer’s email address, or hand-delivered to the Chief Execu�ve Officer’s office, or sent by mail to the Company’s global headquarters, 
addressed to the Chief Execu�ve Officer.   The Eligible Execu�ve’s termina�on as a result of Good Reason shall automa�cally occur on the 31st day 
following the receipt by the Company of the wri�en no�ce of termina�on from the Eligible Execu�ve unless the Company has cured the circumstance 
during the 30-day cure period.  If the Company cures the circumstance during the 30-day cure period, then the Eligible Execu�ve’s no�ce of Good 
Reason shall be deemed withdrawn.  

CONTACTS

Ignacio Cor�na, Chief Legal Officer

Emma McTague, Chief Human Resources Officer
 



 
Exhibit 31.1

CERTIFICATIONS
 
I, John C. Pfeifer, cer�fy that:

1. I have reviewed this quarterly report on Form 10-Q of Oshkosh Corpora�on;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make 
the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by 
this report;

3. Based on my knowledge, the financial statements, and other financial informa�on included in this report, fairly present in all material respects the 
financial condi�on, results of opera�ons and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other cer�fying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial repor�ng (as defined in Exchange Act Rules 13a-15(f) and 15d-
15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material informa�on rela�ng to the registrant, including its consolidated subsidiaries, is made known to us by 
others within those en��es, par�cularly during the period in which this report is being prepared;

(b) Designed such internal control over financial repor�ng, or caused such internal control over financial repor�ng to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial repor�ng and the prepara�on of financial statements 
for external purposes in accordance with generally accepted accoun�ng principles;

(c) Evaluated the effec�veness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effec�veness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evalua�on; and

(d) Disclosed in this report any change in the registrant’s internal control over financial repor�ng that occurred during the registrant’s most 
recent period that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial 
repor�ng; and

5. The registrant’s other cer�fying officer and I have disclosed, based on our most recent evalua�on of internal control over financial repor�ng, to 
the registrant’s auditors and the audit commi�ee of registrant’s board of directors (or persons performing the equivalent func�on):

(a) All significant deficiencies and material weaknesses in the design or opera�on of internal control over financial repor�ng which are 
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial informa�on; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 
control over financial repor�ng.

 
August 1, 2023  /s/ John C. Pfeifer
  John C. Pfeifer, President and Chief Execu�ve Officer
 
 



 
Exhibit 31.2

CERTIFICATIONS
 
I, Michael E. Pack, cer�fy that:

1. I have reviewed this quarterly report on Form 10-Q of Oshkosh Corpora�on;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make 
the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by 
this report;

3. Based on my knowledge, the financial statements, and other financial informa�on included in this report, fairly present in all material respects the 
financial condi�on, results of opera�ons and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other cer�fying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial repor�ng (as defined in Exchange Act Rules 13a-15(f) and 15d-
15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material informa�on rela�ng to the registrant, including its consolidated subsidiaries, is made known to us by 
others within those en��es, par�cularly during the period in which this report is being prepared;

(b) Designed such internal control over financial repor�ng, or caused such internal control over financial repor�ng to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial repor�ng and the prepara�on of financial statements 
for external purposes in accordance with generally accepted accoun�ng principles;

(c) Evaluated the effec�veness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effec�veness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evalua�on; and

(d) Disclosed in this report any change in the registrant’s internal control over financial repor�ng that occurred during the registrant’s most 
recent period that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial 
repor�ng; and

5. The registrant’s other cer�fying officer and I have disclosed, based on our most recent evalua�on of internal control over financial repor�ng, to 
the registrant’s auditors and the audit commi�ee of registrant’s board of directors (or persons performing the equivalent func�on):

(a) All significant deficiencies and material weaknesses in the design or opera�on of internal control over financial repor�ng which are 
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial informa�on; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 
control over financial repor�ng.

 
August 1, 2023  /s/ Michael E. Pack
  Michael E. Pack, Execu�ve Vice President and Chief Financial Officer
 
 



 
Exhibit 32.1

Wri�en Statement of the President and Chief Execu�ve Officer
Pursuant to 18 U.S.C. §1350

 
Solely for the purposes of complying with 18 U.S.C. §1350, I, the undersigned President and Chief Execu�ve Officer of Oshkosh Corpora�on (the 
“Company”), hereby cer�fy, to the best of my knowledge, that the Quarterly Report on Form 10-Q of the Company for the three months ended June 
30, 2023 (the “Report”) fully complies with the requirements of Sec�on 13(a) of the Securi�es Exchange Act of 1934 and that informa�on contained in 
the Report fairly presents, in all material respects, the financial condi�on and results of opera�ons of the Company.
 
/s/ John C. Pfeifer  
John C. Pfeifer  
August 1, 2023  
 
 



 
Exhibit 32.2

Wri�en Statement of the Execu�ve Vice President and Chief Financial Officer
Pursuant to 18 U.S.C. §1350

 
Solely for the purposes of complying with 18 U.S.C. §1350, I, the undersigned Execu�ve Vice President and Chief Financial Officer of Oshkosh 
Corpora�on (the “Company”), hereby cer�fy, to the best of my knowledge, that the Quarterly Report on Form 10-Q of the Company for the three 
months ended June 30, 2023 (the “Report”) fully complies with the requirements of Sec�on 13(a) of the Securi�es Exchange Act of 1934 and that 
informa�on contained in the Report fairly presents, in all material respects, the financial condi�on and results of opera�ons of the Company.
 
/s/ Michael E. Pack  
Michael E. Pack  
August 1, 2023  
 
 


